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QUESTION PRESENTED

The question presented, on which the Sixth Cir-
cuit adopted the minority view in four separate circuit
splits, 1s:

Does retroactively applying a sex-offender-regis-
try law that classifies offenders into tiers based on
crime of conviction, requires certain offenders to reg-
ister for life, requires offenders to report in person pe-
riodically and within days of certain changes to regis-
try information, and restricts offenders’ activities
within school zones impose “punishment” in violation
of the Ex Post Facto Clause?
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PARTIES TO THE PROCEEDING

The petitioners are Richard Snyder, Governor of
the State of Michigan, and Colonel Kriste Etue, Direc-
tor of the Michigan State Police.

The respondents are John Does #1-5 and Mary
Doe, registered tier-III offenders.
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OPINIONS BELOW

The opinion of the U.S. Court of Appeals for the
Sixth Circuit (App. 8a—28a) is reported at Does #1-5v.
Snyder, 834 F.3d 696 (6th Cir. 2016), reh’g denied
(Sept. 15, 2016). Its order denying rehearing (App.
182) is unpublished. The opinions and orders of the
district court are reported at 2015 WL 6436804 (App.
29a—31a), at 101 F. Supp. 3d 722 (32a—49a), at 101 F.
Supp. 3d 672 (50a—134a), at 2015 WL 1497834 (135a—
141a), and at 932 F. Supp. 2d 803 (142a—181a).

JURISDICTION

The order of the court of appeals was entered on
August 25, 2016. The order denying the State’s peti-
tion for rehearing was entered on September 15, 2016.
(App. 182a.) This Court’s jurisdiction rests on 28
U.S.C. § 1254(1).

STATUTORY AND REGULATORY
PROVISIONS INVOLVED

Article I, section 10, clause 1 of the United States
Constitution provides:

No State shall ... pass any ... ex post facto
Law . ...

The relevant provisions of Michigan’s sex-of-
fender-registry law are set forth in the appendix to
this petition. (App. 183a—221a.) These include Michi-
gan Compiled Laws §§ 28.721a; 28.722(g), (r)—(w);
28.725; 28.725a(3)—(10); 28.727; 28.728; 28.733(b),
(d)—(f); and 28.734-36.



INTRODUCTION

Since this Court upheld Alaska’s sex-offender reg-
istry in 2003 in Smith v. Doe, both the States and the
Federal Government have revised their sex-offender-
registry laws to address the very real risk that those
who have committed criminal sexual conduct in the
past will offend again. 538 U.S. 84 (2003). That risk
remains “ ‘frightening and high,’” id. at 103; a 2014
Department of Justice report, for example, observed
that over a 20-year period following release, a full 27%
of sex-offenders offend again.

To address this risk, Michigan took an additional
step in 2006 to reduce recidivism: it established safety
zones that bar sex offenders from residing, working,
or loitering in close proximity (within 1,000 feet) of a
school. That same year, Congress enacted the Sex Of-
fender Registration and Notification Act (SORNA) to
set minimum standards for both the federal and state
registries. The federal standards require lifetime reg-
istration for some offenders, classify offenders based
on their offense, and require in-person reporting (both
periodically and when triggered by specific events,
such as when a registrant moves). States that fail to
comply with these federal standards will lose 10% of
law-enforcement funds they would otherwise receive.
Michigan implemented these standards in 2011.

In this case, the Sixth Circuit concluded that these
requirements amounted to punishment and so could
not be applied to those who committed sex offenses be-
fore the 2006 and 2011 statutes. This decision created
multiple circuit splits and threatens not just similar
state statutes within the Sixth Circuit’s jurisdiction,
but also SORNA, which has many of the same rules.



The circuits are split on whether periodic in-per-
son reporting requirements are punishment. Five cir-
cuits (the First, Second, Ninth, Tenth, and Eleventh
Circuits) and one state supreme court (Wyoming’s) all
agree that such requirements may be applied retroac-
tively because they are not punitive. But the Sixth
Circuit and Maine’s high court think in-person report-
ing is punitive. As a result, the 21 States in the five
circuits listed above are free to comply with SORNA—
and thus retain federal funding—by requiring in-per-
son reporting, while the 5 States in minority jurisdic-
tions face a different rule of federal law.

A similar problem exists for school safety zones.
Although two circuits (the Eighth and Tenth) and the
Towa Supreme Court have upheld safety zones against
federal ex post facto challenges, the Sixth Circuit
sided with the Kentucky Supreme Court in concluding
they are punitive. This split means the 13 States in
the Eighth and Tenth Circuits are free to protect chil-
dren by establishing safety zones around their schools
(and 6 of those States have already done so), while 4
States in the Sixth Circuit cannot because of a flawed
view of federal law. In fact, this question has even
broader implications, as 21 States have safety zones
restricting offenders from living near schools.

The Sixth Circuit’s decision also widens two other
splits in federal ex post facto law. Two circuits and two
state high courts have upheld lifetime registration re-
quirements, while the Sixth Circuit and the Maine Su-
preme Court have held them punitive. And five cir-
cuits have upheld classifications that do not include
individual risk assessments, while the Sixth Circuit
and the Kentucky Supreme Court have not.



As these splits suggest, the Sixth Circuit’s deci-
sion also conflicts in principle with this Court’s deci-
sion in Smith.

Because the application of the Ex Post Facto
Clause to sex-offender registries is an important ques-
tion of constitutional law that affects every State and
the Federal Government and that is the subject of
multiple splits of authority, certiorari is warranted.

STATEMENT OF THE CASE

A. Michigan enacts and amends the Sex
Offenders Registration Act.

Michigan first enacted its Sex Offenders Registra-
tion Act (SORA) in 1994. 1994 Mich. Pub. Acts 1522.
That same year, Congress passed the Jacob Wetter-
ling Crimes Against Children and Sexually Violent
Offender Registration Act, which “conditions certain
federal law enforcement funding on the States’ adop-
tion of sex offender registration laws and sets mini-
mum standards for state programs.” Smith, 538 U.S.
at 89-90.

In 1996, Michigan amended SORA to require law-
enforcement agencies to make offender information
available to the public. 1996 Mich. Pub. Acts 2283.
This followed a national wave of “Megan’s Laws,”
named after Megan Kanka, a 7-year-old New dJersey
girl “who was sexually assaulted and murdered in
1994 by a neighbor who, unknown to the victim’s fam-

ily, had prior convictions for sex offenses against chil-
dren.” Smith, 538 U.S. at 89.

Like other states, Michigan has refined its regis-
try law multiple times since its initial adoption. For



example, Michigan amended SORA in 2006 to create
“student safety zones,” which generally prohibit of-
fenders from residing, working, or loitering within
1,000 feet from school property. Mich. Comp. Laws
§ 28.733-35. These zones impose a physical buffer
zone between children and a group of offenders that
have high rates of sexual recidivism.

B. Congress enacts SORNA and conditions
federal funding for states on substantial
compliance with minimum standards.

In 2006, Congress enacted the Sex Offender Reg-
istration and Notification Act (SORNA) to strengthen
the nationwide network of sex-offender registration
and notification programs. 42 U.S.C. § 16901 et seq. In
addition to updating the federal registry law, SORNA
established minimum standards for state registries.

To avoid a reduction in federal funding, states
must “substantially implement” SORNA’s require-
ments. 42 U.S.C. §§ 16925(a) & (d). To assist the
states in their implementation efforts, the Attorney
General issued guidelines that describe the minimum
standards a state must meet to achieve substantial
compliance. See National Guidelines for Sex Offender
Registration and Notification 10 (July 2008) (Guide-
lines), http://www.smart.gov/guidelines.htm. SORNA
and the Guidelines “set[] a floor, not a ceiling,” for
state registry programs. Guidelines 6.

Of relevance here, a state’s registry program must
include the following components for the state to be in
minimum compliance:



Classification of offenders. SORNA classifies
offenders into one of three “tiers” based on their of-
fenses of conviction; the frequency and duration of an
offender’s reporting requirement is then determined
by his tier level. 42 U.S.C. § 16911(1)—(4). A state need
not assign or label its offenders as “tier 1,” “tier 2,” and
“tier 3,” but it must ensure that an offender who would
qualify for a particular tier under SORNA is subject
to the minimum SORNA requirements for that tier. A
state could meet this requirement by subjecting all of-
fenders to SORNA’s “tier III” requirements. Guide-
lines 21-22.

Required information for registry. SORNA
requires states to include, at a minimum, the follow-
ing offender information in their registries: names
and aliases; internet identifiers and addresses (in-
cluding “all designations used by sex offenders for pur-
poses of routing or self-identification in Internet com-
munications or postings”); telephone numbers; social
security number; residence, lodging, and travel infor-
mation (including any place in which the sex offender
1s staying for seven or more days); employment infor-
mation and professional licenses; school information;
vehicle information (including for any vehicle that the
offender “regularly drives”); birthdate; physical de-
scription; text of registration offense; criminal history;
current photograph; fingerprints and palm prints;
DNA sample; and driver’s license or identification
card. 42 U.S.C. § 16914; Guidelines 26—-33.

Required information for website. In addition
to information that must be available to law enforce-
ment through the registry, SORNA requires states to
publish on the Internet offenders’ names, addresses or



locations, vehicle descriptions and license plate num-
bers, physical descriptions, sex offenses for which con-
victed, and current photographs. 42 U.S.C. § 16918;
Guidelines 33-34. States’ online registries must be
field searchable by zip code or geographic radius set
by the user, as well as by name, county, and city or
town. 42 U.S.C. § 16918; Guidelines 34.

Community notification. SORNA also requires
community notification and targeted disclosures.
Within three business days of an offender registering
or updating his registration, the information must be
provided to specified entities and individuals, includ-
ing schools and social services in the area, volunteer
organizations in which contact with minors may oc-
cur, or any other organization or individual who re-
quests notification. 42 U.S.C. § 16921; Guidelines 38.

In-person reporting of changes to registry
information. States must require an offender to re-
port in person within three business days of changes
In name, residence, employment, or school attend-
ance. 42 U.S.C. § 16913(c); Guidelines 50. Offenders
must also inform the jurisdiction if the offender in-
tends to commence residence, employment, or school
attendance in another jurisdiction. Id. States must
also require offenders to report within three business
days any changes in vehicle information, temporary
lodging information, or Internet identifiers, though an
offender need not report these changes in person and
the manner of reporting is left to the states’ discretion.
Id. at 52, 54. States must also require offenders to re-
port international travel 21 days in advance. Supple-
mental Guidelines for Registration and Notification



1631, 1637 (Jan. 2011) (Supplemental Guidelines),
http://www.smart.gov/guidelines.htm.

Periodic in-person verification. States must
also require in-person verification of registry infor-
mation at periodic intervals based on the offender’s
tier level, including quarterly in-person verification
for tier III offenders. 42 U.S.C. § 16916; Guidelines
54-55. Like other requirements, “the in-person ap-
pearance requirements . . . are only minimum stand-
ards” and “are not meant to discourage” states from
adopting more extensive verification measures. Id. at
56.

Duration of registration. SORNA requires reg-
istration for set time periods depending on the of-
fender’s tier level, including lifetime registration for
tier-III offenders. 42 U.S.C. § 16915; Guidelines 56—
57.

Retroactive application. Finally, SORNA re-
quires states to apply the registration and reporting
requirements retroactively to certain categories of of-
fenders, listed in the Guidelines, for which such appli-
cation 1s feasible. Guidelines 7-8, 45—47; see also Sup-
plemental Guidelines 1639.

C. Michigan amends its registry law to
comply with federal standards.

To comply with SORNA’s minimum standards,
Michigan again amended its registry law in 2011.
Most pertinent here, these amendments: (1) classify
offenders into three tiers according to their underlying
offenses, Mich. Comp. Laws § 28.722(r)—(w); (2) re-
quire periodic in-person reporting as well as in-person



reporting within three business days of certain
changes, including changes in residence, employment,
educational enrollment, vehicle use or ownership,
name, and e-mail address or other designations used
in Internet postings, §28.725(1), §28.722(g), &
§ 28.725a(3)(c); (3) require publication on the Internet
of the offender’s name and aliases, date of birth, resi-
dential, business, and school addresses, license plate
and vehicle description, listed offenses of conviction,
physical description, photograph, registration status,
and tier classification, § 28.728(2); and (4) require
tier-III offenders to register for life, § 28.725(10)—(12)
& § 725a(3).

D. The district court dismisses the
plaintiffs’ ex post facto claim.

In 2012 and 2013, Doe plaintiffs—all registered
tier III sex offenders—brought two suits challenging
the 2011 version of SORA on federal constitutional
grounds, seeking declaratory and injunctive relief. In
addition to a state-law claim not relevant here, the
plaintiffs claimed that SORA violates the Ex Post
Facto and Due Process Clauses when applied retroac-
tively (counts I, VI, IX), violates their due-process
rights to travel, work, and direct the education and
upbringing of their children (counts II, III, IV), vio-
lates the First Amendment by abridging the freedom
of speech (count V), and is unconstitutionally vague
(count VII).

In March 2013, the district court dismissed with
prejudice the ex post facto, due-process—travel, and
due-process—work counts (counts I, II, and III), and
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dismissed without prejudice the due-process—retroac-
tivity count (count VI) as it applied to Does #1 and #2.
(App. 181.)

In deciding the ex post facto claim, the district
court applied this Court’s intents-effects test as artic-
ulated in Smith v. Doe, 538 U.S. at 92-93, to deter-
mine whether the challenged portions of SORA consti-
tute “punishment” such that they cannot be applied
retroactively. The court concluded that “SORA, as
amended in 2011, is a regulatory, not criminal stat-
ute,” and thus that applying it retroactively posed no
ex post facto problem. (App. 158a.) First, the court
held that “[t]he text, structure, and manner of codifi-
cation all support” that the legislature intended SORA
to be a civil, and not a penal, statute. (App. 151a.)

Second, the court concluded—using the Kennedy
v. Mendoza-Martinez seven-factor test, 372 U.S. 144,
168-69 (1963)—that SORA’s effects are not so puni-
tive that they constitute punishment. The court rea-
soned that SORA does not impose any physical re-
straint, and that any restraints imposed are less
harsh than occupational debarment, which this Court
has held to be non-punitive. (App. 152a—153a.) With
respect to student safety zones, the court reasoned
that the zones imposed “no more than minor and indi-
rect” restraints. (App. 153a.)

The court rejected Plaintiffs’ arguments that
SORA is akin to the traditional punishments of sham-
ing and banishment, explaining that SORA provides
no means “for the public to humiliate or shame the of-
fender” and that the student safety zones are “not
equivalent to running [offenders] out of town.” (App.
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154a—155a.) The court also rejected Plaintiffs’ argu-
ment that SORA 1is retributive because it applies to all
offenders based on offense without consideration of
each offender’s individual risk. Citing Smith, the
court reasoned that “it i1s permissible for Michigan to
rely on broad, offense-based categories in applying
SORA” without making individualized risk determi-
nations. (App. 155a.)

The court further held that SORA is rationally
connected to a non-punitive purpose, reasoning that
“[t]here 1s a clear and obvious connection between the
proffered purpose of public safety and community no-
tification and the requirements of SORA.” (App. 156a—
157a (quotations omitted).) Noting this Court’s state-
ment in Smith that the risk of recidivism posed by sex
offenders is “ ‘frightening and high,”” 538 U.S. at 103,
the court emphasized that “SORA is intended to assist
law enforcement and members of the community in
identifying and monitoring a group of offenders
who[m] the legislature has found to have extremely
high recidivism rates and whose offenses are uniquely
harmful to some of the most vulnerable members of
our community.” (App. 156a—157a.) The court rejected
Plaintiffs’ argument—based on Plaintiffs’ allegation
that sex-offender registries do not reduce recidivism
rates—that SORA is not rationally related to a non-
punitive purpose, cautioning that “[iJn our constitu-
tional structure, where both separation of powers and
federalism are paramount . .., it is not for a federal
court to tell a state legislature whether a particular
law 1s effective or not.” (Id.)

Applying the last factor of the Mendoza-Martinez
analysis, the court held that SORA 1is not excessive in
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relation to its non-punitive purpose. In particular, the
court held that lifetime registration for Tier III offend-
ers and the inability to obtain removal from the regis-
try upon a showing of low individual risk do not ren-
der SORA excessive. (App. 157a—158a.) As support for
this conclusion, the court cited “the high recidivism
rates of sex offenders” and “the length of time that of-
ten passes between offenses.” (Id.)

Two years later, in 2015, the district court ruled
on Plaintiffs’ remaining claims, holding that Michi-
gan’s school safety zones and various reporting re-
quirements are unconstitutional for vagueness and
other reasons. (App. 50a—143a; 32a—49a.)

E. The Sixth Circuit holds that retroactive
application of SORA violates the Ex Post
Facto Clause.

Following appeal by both parties, the Sixth Cir-
cuit held that Michigan’s SORA imposes punishment
and that retroactive application of the 2006 and 2011
amendments to the Plaintiffs violates the Ex Post
Facto Clause. (App. 27a.) Because the decision pre-
cludes applying the contested SORA provisions to the
six named plaintiffs, the court declined to address
Plaintiffs’ other claims. (Id.)

Like the district court, the Sixth Circuit saw “no
warrant for concluding” that the legislature intended
SORA to be punitive. (App. 17a.) Nevertheless, apply-
ing the five Mendoza-Martinez factors under the “ef-
fects” prong of Smith’s intent-effects test, the court
concluded that SORA imposes punitive effects.
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Under the first factor, the court concluded that
Michigan’s 2006 and 2011 SORA amendments resem-
ble the traditional punishments of banishment and
shaming. (App. 18a—21a.) While the court acknowl-
edged that SORA’s student safety zones “do[] not pro-
hibit the registrant from setting foot in the school
zones” and would not constitute “banishment” as that
punishment is described in Blackstone’s Commen-
taries, the court concluded that SORA’s “geographical
restrictions are nevertheless very burdensome” and
cause offenders “great difficulty in finding a place
where they may legally live or work.” (Id.)

The court also likened SORA’s tier classification
system to shaming. (App. 20a.) Without discussing
what shaming consisted of historically, the court em-
phasized that SORA: (1) ascribes “tiers” to offenders
based solely on the offense “without providing for any
individualized assessment”; (2) “appl[ies] even to
those whose offenses would not ordinarily be consid-
ered sex offenses” (i.e., Doe #1’s non-sexual kidnap-
ping offense); and (3) “discloses otherwise non-public
information,” in the case of offenders whose records
had been sealed under Michigan’s youthful diversion
statute. (Id.) For these reasons, the court concluded
that “the ignominy under SORA flows not only from
the past offense, but also from [SORA] itself.” (Id.)

The court also decided that SORA “resembles the
punishment of parole/probation.” (App. 21a.) While
conceding that “the level of individual supervision is
less than is typical of parole or probation,” the court
nevertheless concluded that, like parolees, “regis-
trants are subject to numerous restrictions on where
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they can live and work,” “must report in person,” and
may be imprisoned for failure to comply. (Id.)

Addressing the second factor, the court also con-
cluded that SORA imposes an affirmative disability or
restraint. The court noted that SORA’s student safety
zones limit where registrants “may live, work, and ‘loi-
ter’ 7 and “put significant restraints on how regis-
trants may live their lives.” (App. 21a—23a.) Also, re-
quiring registrants to appear in person, and for life if
they are tier-III offenders, were “direct restraints on
personal conduct.” (App. 22a.) The court concluded
that these requirements are “far more onerous than
those considered in Smith.” (App. 22a—23a.)

Applying the third factor, the court concluded that
SORA advances traditional aims of punishment. But
like this Court in Smith, the court accorded this factor
little weight. (App. 23a.)

Turning to the fourth factor—whether SORA
bears a rational connection to a non-punitive pur-
pose—the court offered conflicting thoughts. On one
hand, the court acknowledged that “the legislative
reasoning behind SORA is readily discernible”: “recid-
ivism rates of sex offenders, according to both the
Michigan legislature and Smith, are ‘frightening and
high’ ”; informing the public of registry information
provides a mechanism to “keep tabs on” offenders
“with a view to preventing some of the most disturbing
and destructive criminal activity”; and “school zones
keep sex offenders away from the most vulnerable.”
(App. 23a—24a.) On the other hand, the court ques-
tioned whether SORA “in fact accomplishes its pro-
fessed goals.” (App. 24a—25a.) As grounds for its skep-
ticism, the court cited a 2003 study suggesting that
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sex offenders are less likely to recidivate than other
sorts of criminals; it also cited as “troubling” evidence
in the record “supporting a finding” that offense-based
registration has no impact on recidivism and may
even increase the risk of recidivism. (Id.)

Analyzing the final factor that this Court deemed
relevant in Smith, the Sixth Circuit concluded that
the record reflected “no evidence” that the difficulties
SORA imposes on registrants are counterbalanced by
“any” positive effects. (App. 25a.) In particular, the
court determined that “[t]he requirement that regis-
trants make frequent, in-person appearances before
law enforcement . . . appears to have no relationship
to public safety at all.” (Id.) Accordingly, the court
viewed SORA as excessive.

Following the above analysis, the Sixth Circuit
held that SORA’s actual effects are punitive. The
court explained that SORA “brands registrants as
moral lepers solely on the basis of a prior conviction”
and “consigns them to years, if not a lifetime, of exist-
ence on the margins . . ..” (App. 26a.)

And while Michigan law requires a court to sever
any portion of SORA that the court finds unconstitu-
tional when applied retroactively, Mich. Comp. Laws
§ 8.5, the Sixth Circuit’s decision prevents Michigan
wholesale from applying SORA’s 2006 and 2011
amendments retroactively.

Because the decision created an intra-circuit con-
flict, as well as a substantial inter-circuit split, Mich-
1gan petitioned the court of appeals for a panel rehear-
ing. The court denied that petition in a one-sentence
order on September 15, 2016. (App. 182a.)
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REASONS FOR GRANTING THE PETITION

I. The federal courts of appeals and state
courts of last resort are split on the federal
question whether SORA requirements like
Michigan’s constitute “punishment.”

Although modern SORA laws share similar core
features, the question whether States may enforce
those laws currently depends on which federal circuit
the State happens to be in. The state and federal
courts have splintered in recent years over whether
common requirements that extend beyond basic reg-
istration—including residency and more-detailed re-
porting requirements—are punitive such that they
cannot be applied retroactively. This widespread dis-
agreement over common features of modern registry
laws warrants this Court’s review.

What is more, many of the challenged SORA fea-
tures are also included in SORNA, the federal registry
law, and indeed SORNA requires States to adopt these
features to avoid a decrease in federal funding. This
means that the split in authority over registry re-
quirements threatens inconsistent outcomes not only
for state SORA laws, but also for the federal registry.

A. Courts are split on reporting
requirements.

The courts are split on the extent and frequency
of reporting requirements. In Michigan, offenders who
have been categorized as “tier III” offenders based on
their crimes of conviction must report to law enforce-
ment in person every 90 days, and within three busi-
ness days of certain changes, including changes in res-
1dence, employment, educational enrollment, vehicle
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use or ownership, name, and e-mail address or other
designations used in Internet postings. Mich. Comp.
Laws § 28.725(1), § 28.722(g), & § 28.725a(3)(c). The
federal SORNA imposes similar requirements, which
means that this issue affects every State’s ability to
comply with SORNA and to receive law-enforcement
funding. 42 U.S.C. § 16913(c) (requiring in-person re-
porting within “3 business days after each change of
name, residence, employment, or student status”) &
§ 16916 (requiring quarterly in-person reporting for
tier III offenders).

Multiple courts have upheld reporting require-
ments, including those that are frequent and in-per-
son, against challenges that they violate the Ex Post
Facto Clause because they are punitive. Specifically,
five circuits have rejected ex post facto challenges by
holding that reporting requirements are not punitive.
E.g., Shaw v. Patton, 823 F.3d 556, 571-72 (10th Cir.
2016) (Oklahoma SORA) (upholding weekly in-person
reporting); Doe v. Cuomo, 755 F.3d 105, 112 (2d Cir.
2014) (New York SORA) (upholding triennial in-per-
son reporting for level-one offenders); Litmon v. Har-
ris, 768 F.3d 1237, 1243 (9th Cir. 2014) (California
SORA) (upholding in-person quarterly reporting for
offenders adjudicated to be sexually violent preda-
tors); United States v. Parks, 698 F.3d 1, 56 (1st Cir.
2012) (federal SORNA) (upholding quarterly in-per-
son reporting); ACLU of Nevada v. Masto, 670 F.3d
1046, 1050, 105657 (9th Cir. 2012) (Nevada SORA)
(upholding quarterly in-person reporting); United
States v. WBH, 664 F.3d 848, 852, 855, 857-58 (11th
Cir. 2011) (federal SORNA) (upholding quarterly in-
person reporting and within 3 days of changing name,
residence, employment, or student status); Hatton v.
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Bonner, 356 F.3d 955, 964 (9th Cir. 2003) (California
SORA) (upholding in-person reporting for all offend-
ers); Doe v. Pataki, 120 F.3d 1263, 1267, 1285 (2d Cir.
1997) (New York SORA) (upholding quarterly in-per-
son reporting for offenders deemed sexually violent
predators); see also United States v. Leach, 639 F.3d
769, 773 (7th Cir. 2011) (federal SORNA) (upholding
requirements, which included reporting within 3 days
of change in residence or employment, as “regulatory”
under Smith, though not focusing specifically on this
aspect of SORNA).

In addition to these five circuits, an ex post facto
claim would also likely fail in the Fourth Circuit, be-
cause that circuit has similarly concluded, albeit while
analyzing the Eighth Amendment, that a reporting re-
quirement is not punitive. United States v. Under
Seal, 709 F.3d 257, 265 (4th Cir. 2013) (federal
SORNA) (upholding, against Eighth Amendment
challenge, in-person reporting as non-punitive). It
would likely recognize, as other courts have, that
“[t]he common inquiry across the Court’s Eighth
Amendment, ex post facto, and double jeopardy juris-
prudence is determining whether the government’s
sanction is punitive in nature and intended to serve
as punishment.” Hinds v. Lynch, 790 F.3d 259, 264 n.5
(1st Cir. 2015); see also State v. Petersen-Beard, 377
P.3d 1127, 1130 (Kan. 2016) (“[T]here exists no ana-
lytical distinction between or among the different con-
stitutional contexts in which the question of punish-
ment versus a civil regulatory scheme can arise.”) (cit-
Ing supporting cases).
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Not only does the Sixth Circuit’s decision conflict
with these other circuits, its decision regarding re-
porting requirements also conflicts directly with the
Wyoming Supreme Court’s rejection of an ex post facto
challenge. Kammerer v. State, 322 P.3d 827, 836 (Wyo.
2014) (upholding quarterly in-person reporting and
within 3 days of change in residence, vehicle, or em-
ployment status). This case also would very likely
have come out differently in Nevada, as that state’s
supreme court has held, when analyzing whether a
guilty plea was knowing and voluntary, that Nevada’s
SORA requirements—which include in-person report-
Ing in any community in which the offender is present
for more than 48 hours—are not punitive. See Nollette
v. State, 46 P.3d 87, 90 (Nev. 2002).

The Sixth Circuit’s decision here, App. 26a (high-
lighting Michigan’s “time-consuming and cumber-
some in-person reporting” requirements), places it in
conflict with all six of the federal circuits to consider
this issue. It thus joins a minority that consists of one
state supreme court (Maine’s) that has held that mod-
ern SORA laws are punitive in violation of the federal
Ex Post Facto Clause based in part on the extent and
frequency of reporting requirements. State v. Letalien,
985 A.2d 4, 12, 18, 24-25 (Me. 2009) (quarterly in-per-
son reporting and within 5 days of receipt of verifica-
tion request).

B. Courts are split on school safety zones.

Federal and state courts are also split on whether
“student safety zones” are a punitive restraint. Such
zones generally limit where an offender may live and
work. In Michigan, for example, offenders may not re-
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side, work, or loiter within 1,000 feet of school prop-
erty. Mich. Comp. Laws § 28.733-35. And 20 other
States prohibit sex offenders from residing near
schools. Ala. Code § 15-20A-11 (2000 ft.); Ark. Code
Ann. § 5-14-128 (2,000 ft. for two tiers of offender);
Cal. Penal Code § 3003.5(b) (2,000 ft.); Fla. Stat. Ann.
§ 775.215(2)(a) (1,000 ft.); Ga. Code Ann. § 42-1-15(b)
(1,000 ft.); Idaho Code Ann. § 18-8329 (500 ft.); 730 Ill.
Comp. Stat. Ann. 150/8 (500 ft. for certain offenders);
Iowa Code Ann. § 692A.114 (2,000 ft.); Ky. Rev. Stat.
Ann. §17.545(1) (1,000 ft.); La. Stat. Ann.
§ 14:91.2(A)(2) (1,000 ft.); Miss. Code. Ann. § 45-33-
25(4)(a) (3,000 ft.); Mo. Ann. Stat. § 566.147 (1,000 ft.);
N.C. Gen. Stat. Ann. § 14-208.16 (1,000 ft.); Ohio Rev.
Code Ann. § 2950.034(A) (1,000 ft.); Okla. Stat. Ann.
tit. 57, § 590 (2,000 ft.); S.C. Code Ann. § 23-3-535(B)
(1,000 ft.); S.D. Codified Laws § 2-24B-23 (500 ft.);
Tenn. Code Ann. § 40-39-211(a)(1) (1,000 ft.); Va.
Code Ann. § 18.2-370.3(A) (500 ft. for certain offend-
ers); Wyo. Stat. Ann. § 6-2-320(a)(iv) (1,000 ft.).

Two circuits and one state supreme court have re-
jected ex post facto challenges and upheld as non-pu-
nitive student safety zones similar to Michigan’s—or
even twice as large. E.g., Shaw, 823 F.3d at 570-71
(10th Cir.) (Oklahoma residency restriction of 2,000
feet from school, playground, park, or child care cen-
ter); Weems v. Little Rock Police Dep’t, 453 ¥.3d 1010,
1013-14, 1017 (8th Cir. 2006) (Arkansas residency re-
striction of 2,000 feet from school or daycare facilities
for “high-risk” offenders); Doe v. Miller, 405 F.3d 700,
719-23 (8th Cir. 2005) (Iowa residency restriction of
2,000 feet from school or child care facility); State v.
Seering, 701 N.W.2d 655, 667-68 (Iowa 2005) (Iowa
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residency restriction of 2,000 feet from school or day-
care center). And the California Supreme Court likely
would also have rejected this type of ex post facto chal-
lenge, as it has already concluded, albeit in a Sixth
Amendment case, that a similar residency restriction
was not punitive. People v. Mosley, 344 P.3d 788, 790,
799, 802 (Cal. 2015) (holding non-punitive, in facial
challenge, California residency restriction of 2,000
feet of school or “park where children regularly
gather”). But see In re Taylor, 343 P.3d 867, 869 (Cal.
2015) (holding punitive, in as-applied challenge, blan-
ket enforcement of residency restrictions against sex
offender parolees in San Diego given scarcity of hous-
ing in that county).

The Sixth Circuit joined the minority side of this
circuit split too. Does #1-5, 834 F.3d at 697, 701-03,
705 (likening student safety zones to banishment).
Like the Kentucky Supreme Court, it held that SORA
laws are punitive based in part on school safety zones.
Commonuwealth v. Baker, 295 S.W.3d 437, 440, 444—
45 (Ky. 2009).

C. Courts are split on lifetime registration.

Lifetime registration is another issue that has di-
vided the courts. In Michigan, tier-III offenders must
register for life, Mich. Comp. Laws § 28.725(10)—(12)
& § 725a(3), though offenders convicted as juveniles
may petition for removal under certain circumstances
after 25 years. §§ 28.725(12) & 28.728c¢(2), (13). The
federal SORNA imposes similar requirements, which
means that every State is required to impose lifetime
registration on some offenders. 42 U.S.C. § 16915.
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Two circuits and two state supreme courts have,
when confronted with claims based on the federal Ex
Post Facto Clause, upheld SORA laws that require
lifetime registration by holding that they are non-pu-
nitive. E.g., Parks, 698 F.3d at 5-6 (1st Cir.); WBH,
664 F.3d at 852, 859-60 (11th Cir.); RW v. Sanders,
168 S.W.3d 65, 67, 70 (Mo. 2005); State v. Worm, 680
N.W.2d 151, 162 (Neb. 2004); see also State v. Boche,
885 N.W.2d 523, 531-32 (Neb. 2016) (lifetime regis-
tration not punishment under Eighth Amendment);
State v. Petersen-Beard, 377 P.3d 1127, 1129 (Kan.
2016) (same); Commonuwealth v. Leidig, 956 A.2d 399,
401, 404-06 (Pa. 2008) (holding lifetime registration
non-punitive in context of whether plea was knowing
and voluntary). In fact, the Sixth Circuit itself had
previously reached that same conclusion. Doe v.
Bredesen, 507 F.3d 998, 1000, 1005-06 (6th Cir. 2007).

On the other side of this split, the Sixth Circuit’s
decision here, Does #1-5, 834 F.3d at 703, 705, and at
least one state supreme court (Maine’s) have held that
registration and reporting requirements are punitive
based in part on their duration. Letalien, 985 A.2d at
18, 22-26 (Me.).

D. Courts are split on classification of
offenders without individualized risk
determinations.

The courts are also split on whether it is punitive
to categorize offenders based on their offense of con-
viction without an individualized determination of
dangerousness. Michigan, for example, categorizes of-
fenders into “tiers” based on their crimes of conviction
and tailors the duration and frequency of reporting re-
quirements to those tiers. Mich. Comp. Laws
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§ 28.725(1) & § 28.725a(3)(c). The federal SORNA
likewise creates classes of offenders based on offense
of conviction, and requires States to so classify too. 42
U.S.C. §§16911(1)—(4) & 16916; Guidelines 10. In
other words, this issue also could affect every State.

Five federal circuits have upheld classification of
offenders based on offense in the absence of an indi-
vidualized determination of dangerousness. E.g.,
Shaw, 823 F.3d at 571-72 (10th Cir.); Masto, 670 F.3d
at 1057 (9th Cir.); WBH, 664 F.3d at 859 (11th Cir.);
Miller, 405 F.3d at 721 (8th Cir.); Moore v. Avoyelles
Corr. Ctr., 253 F.3d 870, 872—-73 (5th Cir. 2001) (Lou-
1siana SORA).

On the other side of this split, the Sixth Circuit
joins Kentucky’s highest court in holding that modern
SORA laws are punitive based in part on the laws’ cat-
egorization of offenders without individualized risk
determinations. E.g., Does #1-5, 834 F.3d at 702—-03,
705; Baker, 295 S.W.3d at 444-46 (Ky.); see also Le-
talien, 985 A.2d at 15, 23-24 (Me.) (left “uncertain”
whether lack of individualized risk determination ren-
ders SORA excessive).

The Sixth Circuit could have avoided creating
most of these splits simply by obeying its own prece-
dent. In Doe v. Bredesen, 507 F.3d 998 (6th Cir. 2007),
the Sixth Circuit upheld lifetime, continuous GPS
monitoring as not punitive for those convicted of a vi-
olent sexual offense. Id. at 1000. Had the Sixth Circuit
followed that decision, it would have recognized that
lifetime registration is not punitive, that even contin-
uous reporting is not punitive, and that classifying of-
fenders based on their offense (not an individualized
risk assessment) is not punitive. But because it did
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not, States within the Sixth Circuit have no way to
know which precedent should govern and so no guid-
ance in the allowable scope of future registry laws.

* * *

As the foregoing shows, the federal questions here
are important not just to Michigan; rather, they are
1mportant to every State that has acted to protect the
public and to comply with SORNA’s mandates. The
Sixth Circuit’s decision—which adopts the minority
view on four separate circuit splits—warrants this
Court’s review. See, e.g., McGee v. Int’l Life Ins. Co.,
355 U.S. 220, 221 (1957) (“Since the case raised im-
portant questions, not only to California but to other
States which have similar laws, we granted certio-
rari.”); New York v. O’Neill, 359 U.S. 1, 3 (1959)
(granting certiorari “as this holding brings into ques-
tion the constitutionality of a statute now in force in
forty-two States and the Commonwealth of Puerto
Rico”); Smith v. Doe, 538 U.S. at 89-90, 92 (2003)
(granting certiorari to hear ex post facto challenge to
Alaska’s sex-offender-registry law, where “every
State, the District of Columbia, and the Federal Gov-
ernment had enacted some variation of Megan’s
Law”).

II. The Sixth Circuit’s decision conflicts in
principle with this Court’s decision in Smith
v. Doe.

The Sixth Circuit’s decision warrants this Court’s
review for a second reason: it fails to adhere to this
Court’s decision in Smith v. Doe, 538 U.S. 84 (2003).
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In Smith, this Court rejected the argument that
reporting requirements—even of lifetime duration—
are punitive when they are based on the crime of con-
viction and not an individualized assessment of dan-
gerousness. Id. at 90, 102-04. This Court held that
categorization based on offense is “reasonably related
to the danger of recidivism,” id. at 102, a danger it rec-
ognized as “ ‘frightening and high,”” id. at 103, and
that lack of individualized assessment does not render
regulatory burdens punitive, id. at 104. This Court
has also squarely held that due process does not re-
quire individualized determinations of dangerousness
before an offender is included in a sex-offender regis-
try. Connecticut Dep’t of Public Safety v. Doe, 538 U.S.
1, 6-8 (2003). Further, current studies confirm that
sex offenders are dangerous as a categorical matter.
For example, a report by the Department of Justice’s
Office of Sex Offender Sentencing, Monitoring, Appre-
hending, Registering, and Tracking, shows that the 5-
year rate of sexual recidivism for all sex offenders is
14%, and the 20-year rate of the same is 27%. Sex Of-
fender Management and Assessment Initiative 93—94
(Oct. 2014), http://www.smart.gov/SOMAPI/pdfs/SO-
MAPI_Full%20Report.pdf.

In contrast to Smith’s rejection of individualized
determinations, the Sixth Circuit believed that classi-
fication of offenders into tiers, without individualized
assessment, and publication of such extra-conviction
information resembles the traditional punishment of
shaming. (App. 20a, 26a (“SORA brands registrants
as moral lepers solely on the basis of a prior convic-
tion.”).) It also, contrary to Smith, found fault in the
lifetime duration of Michigan’s reporting require-
ments for tier III offenders. (App. 21a—22a.)
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Further, this Court held in Smith that widespread
public dissemination of truthful information is not pu-
nitive, even when the publicity may cause “personal
embarrassment” and “social ostracism” for the of-
fender. 538 U.S. at 98-99. While this Court noted that
an offender’s conviction is already a matter of public
record, it did not suggest that dissemination of previ-
ously non-public information would necessarily be pu-
nitive; to the contrary, it noted in upholding Alaska’s
SORA law that “most” of the information dissemi-
nated by that law was already public. Id. (emphasis
added). In contrast, the Sixth Circuit concluded that
publication of previously non-public youthful-offender
information resembles the traditional punishment of
shaming. (App. 20a.)

ITI. The decision below prevents Michigan from
complying with federal requirements and
thereby puts the State at risk of losing
federal funding.

Review is also warranted because complying with
the Sixth Circuit’s decision would take Michigan out
of minimum compliance with federal requirements for
state registries. And if Michigan is not able to achieve
minimum compliance, it risks losing federal law en-
forcement funding. 42 U.S.C. § 16925(a) (a state that
fails to “substantially implement” SORNA require-
ments “shall not receive 10 percent of the funds” that
would otherwise be allocated annually under the Om-
nibus Crime Control and Safe Streets Act of 1968).

The Sixth Circuit’s decision prevents Michigan
from applying requirements enacted in 2006 and 2011
retroactively to the plaintiffs, whose offenses occurred
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before those amendments. But federal registry law re-
quires Michigan to apply many of those requirements,
and it requires Michigan to apply them retroactively.
See supra Statement of the Case, Section B. Indeed,
Michigan enacted the 2011 SORA amendments specif-
ically to comply with federal law.

Not only will the Sixth Circuit’s decision bring
Michigan below the threshold for “substantial compli-
ance” under the SORNA Guidelines, the Guidelines
affirmatively and expressly preclude some of the ac-
tions the Sixth Circuit would have Michigan take.

For example, the Sixth Circuit objected to classi-
fying offenders to “tiers” “without providing for any
individualized assessment.” (App. 20a, 26a.) But not
only does SORNA contemplate that offenders will be
categorized based solely on their offenses, 42 U.S.C.
§ 16911(1)—(4), the Guidelines specifically caution
that a state will not be in substantial compliance if it
uses individualized risk assessment to determine who
must register and for how long. The Guidelines warn
that state programs “cannot be approved as substan-
tially implementing” SORNA’s requirements “if they
substitute some basically different approach to sex of-
fender registration” that “does not incorporate
SORNA’s baseline requirements.” Guidelines 10. As
an example of a “different approach” that would not
be acceptable, the Guidelines cite “a ‘risk assessment’
approach that broadly authorizes the waiver of regis-
tration or notification requirements or their reduction
below the minima specified in SORNA” based on “fac-
tors that SORNA does not authorize as grounds for
waiving or limiting registration or notification.” Id.
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The Sixth Circuit also found fault with the fre-
quency of Michigan’s reporting requirements and the
requirement that tier III offenders register for life.
(App. 21a—22a.) But if Michigan lessens reporting pe-
riods for changes in registration information, pre-
scribes less frequent appearances for verification, or
shortens the duration of registration periods, the
Guidelines specifically provide that the State will no
longer be in substantial compliance. The Guidelines
caution that state programs cannot be approved if
they “dispense wholesale with categorical require-
ments set forth in SORNA”—for example, if the State
“set[s] regular reporting periods for changes in regis-
tration information that are longer than those speci-
fied in SORNA,” or “prescribe|s] less frequent appear-
ances for verification or shorter registration periods
than SORNA requires.” See Guidelines 10.

The Sixth Circuit also objected to Michigan’s re-
quirement that offenders report in person (App. 22a,
26a), but the Guidelines permit states to discard the
in-person verification requirement only in narrow cir-
cumstances—e.g., if the offender is “hospitalized and
unconscious because of an injury at the time of the
scheduled appearance,” “is in a persistent vegetative
state,” or has a family emergency. Guidelines 10.

The federal Guidelines also reject the Sixth Cir-
cuit’s concern with publication of previously non-pub-
lic information. (App. 20a.) The Guidelines specifically
provide that registration may not be avoided by state
youth diversion programs that refer to youthful con-
victions as something other than “convictions,” or that
“vacate” or “set aside” such convictions after the of-
fender “serve[s] what amounts to a criminal sentence
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for the offense.” Guidelines 15. Likewise, “the sealing
of a criminal record or other action that limits the pub-
licity or availability of a conviction” does not change
its status as a registrable “conviction” under the
SORNA Guidelines. Id.

The Guidelines also require registration for speci-
fied offenses against minors, including kidnapping,
regardless of whether the offense was non-sexual,
Guidelines 18-19, in contrast to the Sixth Circuit’s
concern that requiring Doe #1 to register for kidnap-
ping constitutes shaming. (App. 20a.) Indeed, the
Guidelines suggest that a state SORA program cannot
be approved if it “do[es] not require registration for of-
fenses included in SORNA’s offense coverage provi-
sions . . ..” Guidelines 10.

Importantly, while SORNA accommodates states
that are unable to comply with minimum standards if
compliance “would place the [state] in violation of its
constitution, as determined by a ruling of the [state’s]
highest court,” 42 U.S.C. § 16925(b), Michigan does
not qualify for this exception—the only exception
listed in either the statute or the federal Guidelines.
See Guidelines 11. Thus, without this Court’s inter-
vention, Michigan will be unable to comply with
SORNA’s minimum standards and will be at risk of
losing critical federal funding for law enforcement.
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CONCLUSION

For these reasons, the petition should be granted.
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