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Property I 
Fall 2012 

Professor Colette Routel 
Tuesday (2:00 - 2:50 p.m.) & Friday (10:00 - 11:50 a.m.) 

 
COURSE INFORMATION & SYLLABUS 

 
Professor Contact Information 
Office Location:  Room 311 
Office Telephone:  651-290-6327 
E-mail Address:  colette.routel@wmitchell.edu  
Office Hours:   Thursday 4 – 6  p.m. (except on Oct. 25th and College holidays) 
 
Course Overview:  Property I is the introductory course in basic property law.  The course begins 
with a study of the meaning of the term "property" (including the distinction between real and 
personal property), and the means of acquiring property other than by voluntary transfer (e.g., 
acquisition by conquest, capture, find, and adverse possession).  The course then exposes 
students to the system of estates, future interests, and various types of co-ownership (e.g., tenants 
in common, joint tenancy, landlord-tenant).  A visual representation of the organization of 
Property I and Property II is as follows: 

 
 
 
           
 
 
 

 
Course Materials.  The required textbooks are PROPERTY (7TH

 ed. 2010), by Dukeminier, Krier, et 
al., and A POSSESSORY ESTATES AND FUTURE INTERESTS PRIMER (3rd ed. 2007), by Peter T. 
Wendel.  You must purchase the correct editions of these books.  If you buy them on-line they 
will cost a combined $200 new (which is much cheaper than in the bookstore).  While this is 
expensive, you will use the same textbook in Property II next semester.  Additional reading 
materials will be posted on the Blackboard page for this course.   

Prior to the first day of class you must read John Humback, WHOSE MONET?  AN 

INTRODUCTION TO THE AMERICAN LEGAL SYSTEM (2007).  This book is intended to level the 
playing field and ensure that no matter what you studied at the undergraduate level, you are 
ready for law school.  This reading is in addition to the reading listed later in the syllabus for 
your first class session.   

While in law school, you will need a good law dictionary.  BLACK’S LAW DICTIONARY (9th 

ed. 2009) is probably the best law dictionary on the market today; you can save a good deal of 
money by buying a used copy of the 7th or 8th edition of this book through an on-line bookseller 
such as amazon.com.  You should already have a good general dictionary and a good grammar 
book that you can consult whenever you are writing. 

What types of 
property 
ownership 
exist?  What 
rights flow 
from them?

How are 
ownership 
rights 
restricted? 

How do 
you acquire 
Property? 

What is 
Property? 
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I strongly suggest that you refrain from purchasing or using commercial outlines or other 
study aids for this course.  Purchasing these materials will not only be a waste of money, but 
worse yet, they may well give you incorrect information about a rule or principle.  

 
Class Preparation.  I expect students to be prepared for each and every class.  Preparation for 
class means that you have read (not skimmed) the assigned material at least twice, briefed each 
of the main cases, and thought about the questions contained in the notes.   You should be 
spending no less than nine hours preparing for Property I each week.  This is the bare minimum 
amount of time that it will take for you to complete the assignment properly. 
 Your case brief should have five separate sections:  (1) facts (a brief summary of the  
salient facts of the dispute, including identification of the parties); (2) procedural history (in what 
court is the case currently pending, how did it get there, and who won in the lower court(s)); (3) 
issue (the legal question(s) that is presented by the case); (4) holding (the rule of law that the 
court announces or applies); and (5) reasoning (how and why the court arrived at the holding).  
Case briefs should be approximately 1-2 pages long.  They should be thorough enough that you 
do not need to consult the text of the opinion again after completing them, but short enough to 
quickly find the answers to questions that I pose in class.  You should write the case brief using 
your own words except when you want to quote the court for a particular reason. 

Many upper-level students will claim that you do not need to brief cases.  You must ignore 
this advice.  As I will describe in more detail later in the semester, your final exam will test your 
case briefing and outlining skills in a direct way. 
 
Attendance.  The American Bar Association mandates that all accredited law schools require 
regular and punctual class attendance.  Consequently, I will pass around an attendance sheet 
before each class.  Absent extraordinary circumstances, you may not miss more than three class 
sessions or your grade will be adversely affected.  Please note that signing or initialing an 
attendance sheet for any of your classmates, for any reason, is a violation of the honor code and 
will result in a failing grade for the course. 
 
Grading.  Your grade in this class will be determined by your performance on the following 
assessments:  (1) a mid-term examination (25%); (2) a short-answer exam on estates/future 
interests (15%); and (3) a final examination that will consist of multiple-choice questions (30%) 
and a separate take-home exam (30%).   

Your class attendance and participation in the classroom may result in your grade being 
adjusted upward or downward.  Classroom participation is measured by both quality and 
quantity, although the former is far more important.  Quality class participation can take many 
forms, including asking good questions during class, volunteering answers during class 
discussion, or correctly responding to direct questions.  Class attendance and participation can 
bump a student’s course grade up or down by one step (e.g., from a “B” to a “B+”). 
 
Office Hours.  You will be confused at some point during the semester.  When this happens, you 
should reread the material in your textbook and your class notes.  Then, spend some time 
wrestling with the issue.  You are in law school not to memorize rules and principles (after all, 
the law changes) but to learn how to “think like a lawyer,” i.e., figure out what the law is and 
determine how it might be applied to the facts of your client’s case.   
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If you have reread the material and spent time thinking about the issue, yet you are still 
confused, you should visit me during office hours.  My office is Room 311.  I will hold office 
hours almost every week on Thursday, from 4:00 – 6:00 p.m.  This time will be open to any 
student on a walk-in basis.  My door will remain open during these times; anyone can come by 
and ask questions without an appointment.  Please do not wait until the end of the semester to 
come ask questions. 
 
Laptop.  Laptops, ipads, smart phones, and other devices that allow you to access the internet are 
not permitted in this class.  There are three principal reasons for this ban.  First, as a lawyer you 
will need to become a good note-taker.  When you are meeting with a client, you will rarely have 
a computer in front of you.  Unfortunately, many students do not learn how to take notes during 
law school because they are typing a verbatim transcript of the classroom discussions.  I want 
you to learn this necessary skill.  Second, in addition to failing to learn note-taking skills, 
students who take verbatim notes on their computers are not thinking in class.  Law school is not 
simply about memorizing legal rules.  If you do not listen and think during class you will not be 
learning the skills that you need to be a successful attorney.  Finally, too many students who use 
laptops in class do so to surf the web, check email, and play video games.  Doing any of these 
things during class is disrespectful to your professor, and is distracting to all of those students 
who sit around and behind you.  Consequently, I have decided to institute a complete laptop ban 
in this year’s Property course unless you have a documented disability that makes laptop use 
necessary or desirable.  If you think you have such a disability, please contact Dan Thompson, 
Vice President of Student Affairs & Dean of Students.   
 
Objectives for the Course.  The objectives for this course are as follows:  
 

1. Read, analyze and apply the holding and reasoning of a case to new factual situations. 
2. Organize the holdings of a series of cases into a coherent body of law. 
3. Articulate the legal rules relating to the acquisition of property, the different ownership 

interests one might acquire, the rights associated with property ownership, and the restrictions on 
those rights.  Students should also be able to apply those legal rules to new factual situations. 

4. Explain the underlying objectives of property law, contrast those objectives with the 
purposes of the tort law system, and evaluate whether those objectives are still sound, or should 
be modified. 

5. Articulate the role that race played in the development of property law in this country and 
how contemporary property law is attempting to remedy this. 

6. Compare and contrast one aspect of our property system with the same aspect in a foreign 
system. 

7. Articulate various views on the theory of law (e.g., natural law, legal positivism) and 
explain how attorneys and judges would use those theories in a property case. 

 
Assignments.  Over the course of the year we will cover a substantial percentage of the 
casebook.  We will not have time to discuss in class everything contained in the reading 
assignments, but students are responsible for all assigned materials.   
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INITIAL OUTLINE OF TOPICS AND ASSIGNED READINGS 
 

Class Topic  Objectives Readings and Assessments 
Week #1: 
Aug. 24th 
(2 hours)  

Acquisition of Property:  First 
Possession 
 

 Textbook pages 18-29 
(Pierson & Ghen) 
 
Japan v. [unnamed], 4 Daiha 
Keisha 378 (1925) (PDF) 
 
Jurisprudence readings on 
natural law (PDF) 
 

Week #2: 
Aug. 28th 
(1 hour) 
 
 
Aug. 31st 
(2 hours) 
 

Acquisition of Property:  First 
Possession 
 
 
 
Acquisition of Property:  First 
Possession vs. Discovery 
 
What is Property? 
What rights do property 
owners have? 
 

 Geomet Exploration v. Lucky 
Uranium Corp. (PDF) 
Elliff v. Texon Drilling Co. 
(PDF) 
 
Textbook pages 3-18 
(Johnson)  
Tee-Hit-Ton Indians v. United 
States (PDF) 
 
 

Week #3: 
Sept. 4th 
(1 hour) 
 
 
Sept. 7th 
(2 hours)  

What is Property? 
What rights do property 
owners have? 
 
 
 
 

 The Antelope (PDF) 
State v. Mann (PDF) 
Jurisprudence readings on 
positivism (PDF) 
 
Textbook pages 70-85 
(Moore) 

Week #4 
Sept. 11th 
(1 hour) 
 
Sept. 14th 
(2 hours) 

Acquisition of Property:  Find  Textbook pages 97-101 
(Armory) & pages 107-116 
(McAvoy) 
 
Textbook pages 101-107 
(Hannah) 
Read/sketch out answer to 
practice exam problem 
 
 

Week #5 
Sept. 18th 
(1 hour) 
 
 

Acquisition of Property:  
Adverse Possession 

 Textbook pages 116-134 
(Lutz) 
Nome 2000 v. Fagerstrom 
(PDF) 
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Sept. 21st 
(2 hours) 

Textbook pages 134-150 
(Mannillo, Kunto) 
Romero v. Garcia (PDF) 
 
 

Week #6 
Sept. 25th 
(1 hour) 
 
Sept. 28th 
(2 hours) 

Acquisition of Property:  
Adverse Possession 
 
 
Acquisition of Property:  Gift 
 

 Textbook pages 151-164 
 
 
 
Textbook pages 164-181 
 

Week #7 
Oct. 2nd 
(1 hour) 
 
Oct. 5th  
(2 hours) 

Review Session 
 
 
 
Mid-Term Examination 

 No new reading 

Week #8 
Oct. 9th 
(1 hour) 
 
Oct. 12th  
(2 hours) 

Types of Property Ownership:  
Consecutive Interests 
Estates and Future Interests 
 

 Possessory Estates pages 1-97 
 
 
 
Possessory Estates pages 98-
145; 158-71 
 

Week #9 
Oct. 16th 
(1 hour) 
 
Oct. 19th 
(no class -
Fall 
Break) 

Types of Property Ownership:  
Consecutive Interests 
Estates and Future Interests 
 
 
 
 

 Possessory Estates pages 173-
205 
 

Week #10 
Oct. 23rd 
(1 hour) 
 
Oct. 24th 
1 – 3 p.m. 
Review 
 
Oct. 26th 
(2 hours) 

Types of Property Ownership:  
Consecutive Interests 
Estates and Future Interests 
 
 
 
 
 
Exam on Estates and Future 
Interests 
 

 No new reading 
 

Week #11 
Oct. 30th 
(1 hour) 

Types of Property Ownership: 
Concurrent Interests  
Tenants in common, joint 

 Textbook pages 319-329 
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Nov. 2nd 
(2 hours) 

tenancy, tenancy by the 
entirety 
 
 

 
 

 
 
Textbook pages 330-347 

Week #12 
Nov. 6th 
(1 hour) 
 
 
 
Nov. 9th 
(2 hours) 

Types of Property Ownership: 
Concurrent Interests  
Tenants in common, joint 
tenancy, tenancy by the 
entirety 
 
Types of Property Ownership: 
Concurrent Interests  
Landlord-Tenant Law (the 
Fair Housing Act) 
 
 

 Textbook pages 348-58 
 
 
 
 
 
Handout on the Fair Housing 
Act (PDF) 
Textbook pages 431-38 

Week #13 
Nov. 13th 
(1 hour) 
 
Nov. 16th 
(2 hours) 

Types of Property Ownership: 
Concurrent Interests  
Landlord-Tenant Law  
 

 Textbook pages 421-31 
 
 
 
Textbook pages 438-459 

Week #14 
Nov. 20th 
(1 hour) 

Types of Property Ownership: 
Concurrent Interests  
Landlord-Tenant Law  
 

 Textbook pages 459-69 

Week #15 
Nov. 27th 
(1 hour) 
 
Nov. 30th 
(2 hours) 

Types of Property Ownership: 
Concurrent Interests  
Landlord-Tenant Law 
 

 Textbook pages 469-81 
 
 
 
Textbook pages 482-508 

Review Session TBA 
 



 
 
 
 

 III.  POSSESSION 
 

Japan v. [no name provided] 
4 Daiha Keishu 378 (June 9, 1925) 

Supreme Court 
 

Question on Appeal 
Whether driving a wild badger to a cave 

and exercising de facto control over it 
constituted "capture" under the Hunting 
Law. 
 
Summary 

One who finds a badger in the wild, 
shoots it, chases it, drives it to a narrow rock 

cave and closes the cave with rocks so that 
the badger may not escape, exercises 
exclusive dominion and control over the 
animal to have “captured” the animal 
pursuant to the Hunting Law.  
 
* * *  
 
Holding 

The original criminal indictment herein 
alleged that the defendant hunted two 
badgers (tanuki) using a fire arm in Tochigi 
Prefecture on March 3, 1924.  This date was 
not within the hunting season for badgers.   
The defendant obtained a hunting license on 
January 28, 1924.  On February 29, 1924, he 
found, shot, chased, and drove the two 
badgers into a narrow cave and closed the 
cave with rocks so that the badgers were not 
be able to escape.  The defendant went home 
on that day and returned to the cave on 
March 3, 1924 and removed the rocks at the 
entrance to the small cave.  The defendant’s 
hunting dog entered the cave and killed the 
badgers.  At trial, the defendant stated the 
captured animals were not badgers but 
another kind of animal called "mujina." An 
expert witness stated that the fur of a badger 
and the fur of "mujina" are the same while 
they have different names.  

With an intent to hunt, the defendant 
found the wild badgers, shot, chased, and 
drove them into a narrow cave and closed 
the cave with rocks so that they were not 
able to escape. This means that the 
defendant took steps to exercise exclusive 
dominion and control over the badgers that 
are necessary for the capture of badgers.  
The defendant utilized a natural cave and 

obtained exclusive dominion over the 
badgers.  Therefore, the hunting season 
ended on February 29, 1924.  Consequently, 
the defendant's capture was within the 
hunting season pursuant to Hunting Law 
Regulation Article 2-2, and the defendant's 
conduct is lawful.  The act of causing his 
hunting dog to kill the badgers on March 3, 
1924 did not constitute “capture” on that 
date.  “Capture" had been accomplished on 
February 29, 1924 within the hunting 
season. 

[The Court dismissed the indictment 
against the defendant and further stated that 
the Hunting Law was ambiguous as it 
outlawed hunting of badgers outside of the 
hunting season but not mujina.  The Court 
found that only an expert in zoology would 
be able to distinguish a badger from a 
mujina.   As the defendant had the intent to 
hunt a mujina, not prohibited by the Hunting 
Law, and not a badger, prohibited by the 
Hunting Law, the Court dismissed the 
indictment.] 
 



 
 
 
 
 

NOTES 
 
1. The Badger Case is a criminal law case, not a civil law case, where two parties are claiming 
possession of the same animal or object as in the famous American equivalent of Pierson v. Post, 
3 CAI. R. 175, 2 Am. Dec. 264 (Supreme Court).   However, the Badger Case does provide a 
view of the Japanese Supreme Court’s view on the significance of possession and what conduct 
might be deemed possession.   
 
2. In the Badger Case, would the outcome have been different if the badgers could have 
escaped but just didn’t?  Given the facts of the Badger Case, what would the outcome have been 
if Taro, a third party, happened upon the badgers in the cave, saw they were trapped and 
wounded, killed the badgers and made off with them?  Would the hunter have been able to 
succeed in an action to recover the badgers against Taro? 
 
 






















