602 Pa.

ent who, based solely upon their own per-
sonal views of the impact of their emotion-
al, medical, or even professional situation
on their children, intentionally removes
themselves from their children’s lives. As
this Court recently opined, “[p]Jarental
rights are not preserved by waiting for a
more suitable or convenient time to per-
form one’s parental responsibilities while
others provide the child with his or her
physical and emotional needs.” In re Adop-
tion of C.M., 255 A.3d at 364 (citation
omitted). Instead, a parent must take overt
steps to establish or maintain the parent-
child relationship.

While I have long-championed appellate
court deference to trial court discretion in
termination cases based upon the trial
courts’ first-hand observation of the par-
ties, see, e.g., In re T.S.M., 71 A.3d at 267,
I nevertheless recognize that this Court
should not countenance a trial court’s de-
termination that is manifestly unreason-
able. While our standard of review re-
quires appellate courts “to accept the
findings of fact and credibility determina-
tions of the trial court if they are sup-
ported by the record,” a trial court’s deci-
sion nonetheless may be reversed “upon
demonstration of manifest unreasonable-
ness, partiality, prejudice, bias, or ill-will.”
Id. at 267, 270 (holding that “we must
reverse the trial court’s determination in
this case because we find the court’s con-
clusion to be manifestly unreasonable, and
thus an abuse of discretion”).

For the reasons set forth above, I con-
clude that the denial of termination of
parental rights in this case was manifestly
unreasonable based upon Father’s absolute
and deliberate decision to withhold all con-
tact with Children for nearly four years,
well in excess of the six-month period for
demonstrating parental abandonment un-
der Section 2511(a)(1) of the Adoption Act.
In my view, it is beyond cavil that a parent
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who intentionally removes himself from his
children for years at a time fails to meet
the minimum standards for reasonable
firmness necessary to maintain a parent-
child relationship.

Justice Mundy joins this dissenting
opinion.
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(1) DHS’s entry into mother’s home with-
out her consent based on GPS report
was not minimally intrusive spot check,
for purposes of determining orders
were supported by probable cause to
believe that children were being ne-
glected, in accordance with Fourth
Amendment and Pennsylvania Consti-
tution;

(2) as matter of first impression, probable
cause to believe that child was victim of
neglect was governed by traditional
principles of federal and state constitu-
tional limitations against unreasonable
search and seizure;

(3) finding of probable cause based on
testimony of DHS caseworker on is-
sues not alleged in petitions violated
due process;

(4) DHS did not demonstrate probable
cause based on allegation that report-
er had not observed mother feed one
of children on single day for period of
approximately eight hours while moth-
er was engaged in protest;

(5) finding of probable cause based on part
on evidence of mother’s prior history
with DHS was fundamental error;

(6) DHS did not show nexus between alle-
gations in petitions and mother’s home,
as would support finding of probable
cause;

(7) DHS’s failure to present evidence to
establish credibility and reliability of
unidentified source who filed GPS re-
port, or any evidence to corroborate
information provided by unidentified
source, precluded finding of probable
cause;

(8) provision of Pennsylvania Child Protec-
tive Services Law (CPSL) requiring
DHS to keep confidential name of
anonymous reporter of report alleging
child abuse did not apply to anonymous
GPS report of alleged neglect; and

(9) Superior court acted dehors record by
considering alleged fire damage to

mother’s home, in reviewing trial
court’s determination of probable
cause.

Reversed.

Dougherty, J., filed opinion concurring in
part and dissenting in part in which Todd,
J., joined.

Mundy, J., filed dissenting opinion.

1. Infants €1460

An order compelling cooperation with
the scheduling and completion of an in-
home inspection by a government agency
in response to a report of child abuse or
neglect is a final order, for purposes of
appeal.

2. Appeal and Error €19

In general, the mootness doctrine re-
quires that an actual case or controversy
must be extant at all stages of review.

3. Appeal and Error ¢=3172

Constitutional  challenges present
questions of law over which appellate re-
view is plenary.

4, Infants €=2406, 2415(1)

With respect to findings of fact and
credibility determinations of the trial
court, the standard of review in dependen-
¢y cases requires an appellate court to
accept them if they are supported by the
record, but does not require the appellate
court to accept the lower court’s inferences
or conclusions of law.

5. Infants ¢=1438

An order permitting a home visit
without parental consent upon an agency’s
receipt of a general protective services
(GPS) report from someone alleging that a
child is in need of general protective ser-
vices must comport with federal and state
constitutional limitations on unreasonable
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searches. U.S. Const. Amend. 4; Pa.
Const. art. 1, § 8; 23 Pa. Cons. Stat. Ann.
§ 6375(g), (j); 55 Pa. Code § 3490.232(f), ().

6. Searches and Seizures €25.1
Physical entry of the home is the chief

evil against which the Fourth Amendment
is directed. U.S. Const. Amend. 4.

7. Searches and Seizures &=25.1

At very core of Fourth Amendment
stands right of man to retreat into his own
home and there be free from unreasonable

governmental intrusion. U.S. Const.
Amend. 4.

8. Searches and Seizures =25.1

Freedom in one’s own dwelling is the
archetype of the privacy protection se-
cured by the Fourth Amendment, and
physical entry of the home is the chief evil
against which it is directed; thus, the
Fourth Amendment draws a firm line at
the entrance to the house. U.S. Const.
Amend. 4.

9. Searches and Seizures ¢&=124

The Pennsylvania Constitution pro-
tects all citizens in the Commonwealth
against unreasonable searches by requir-
ing a high level of particularity, i.e., that
warrants describe “as nearly as may be”
the place to be searched and the items to

be seized with specificity. Pa. Const. art.
1, §8.

10. Searches and Seizures ¢=113.1

The Pennsylvania Constitution’s pro-
hibition against unreasonable search and
seizure requires that a warrant be sup-
ported by probable cause to believe that
the items sought will provide evidence of a
crime. Pa. Const. art. 1, § 8.

11. Searches and Seizures ¢=113.1
Probable cause exists to support the
issuance of a search warrant where the
facts and circumstances within the affiant’s
knowledge and of which he or she has
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reasonably trustworthy information are
sufficient in and of themselves to warrant
a person of reasonable caution in the belief
that a search should be conducted. U.S.
Const. Amend. 4; Pa. Const. art. 1, § 8.

12. Searches and Seizures ¢=113.1

To assess whether probable cause to
search has been established, the issuing
authority makes a practical, common-sense
decision based on the totality of the cir-
cumstances and the information in the affi-
davit in support of an application for a
warrant, whether, given the relative verac-
ity and basis of knowledge of persons sup-
plying hearsay information, there is a fair
probability that relevant evidence will be
found in a particular place. U.S. Const.
Amend. 4; Pa. Const. art. 1, § 8.

13. Courts &=97(1)

Pennsylvania Supreme Court is not
bound by the decisions of federal circuit
courts on constitutional questions.

14. Searches and Seizures ¢=4(0.1

The constitutional requirement of
probable cause to permit entry into a pri-
vate home is not excused based upon any
relative perceived societal importance.
U.S. Const. Amend. 4; Pa. Const. art. 1,
§ 8.

15. Infants &=1438

In a dependency case, the government
cannot condition a parent’s right to raise
her children on periodic home inspection
without parental consent on a general pro-
tective services (GPS) report of suspected
child abuse or neglect unsupported by
probable cause to believe that abuse or
neglect is occurring within the home. U.S.
Const. Amend. 4; Pa. Const. art. 1, § 8; 23
Pa. Cons. Stat. Ann. § 6375(j); 55 Pa. Code
§ 3490.232(j).
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16. Infants ¢=1438

In the dependency context, probable
cause to conduct a home visit without pa-
rental consent upon a general protective
services (GPS) report of suspected child
abuse or neglect depends upon whether
probable cause exists to justify the entry
into a particular home based upon credible
evidence that child neglect or abuse may
be occurring in that particular home. U.S.
Const. Amend. 4; Pa. Const. art. 1, § 8; 23
Pa. Cons. Stat. Ann. § 6375(j); 55 Pa. Code
§ 3490.232(j).

17. Searches and Seizures ¢=40.1
“Dragnet searches” in which the gov-
ernment searches every person, place, or
thing in a specific location or involved in a
specific activity are not predicated on indi-
vidualized showings of probable cause, nor
indeed on any kind of individualized suspi-
cion of wrongdoing; on the contrary, the
hallmark of a dragnet search is its general-
ity, as it reaches everyone in a category
rather than only a chosen few. U.S.
Const. Amend. 4; Pa. Const. art. 1, § 8.

See publication Words and Phrases
for other judicial constructions and
definitions.

18. Searches and Seizures €=36.1
Dragnet searches are justified if they
satisfy balance of interests and are neces-
sary because regime of individualized sus-
picion could not effectively serve govern-
ment’s interest; based on this rationale,
there could not reasonably be an individual
suspicion of wrongdoing because the in-
spections are routine and periodic. U.S.
Const. Amend. 4; Pa. Const. art. 1, § 8.

19. Infants ¢=1438

While home visits without parental
consent in response to a general protective
services (GPS) report of suspected child
abuse or neglect are conducted by civil
government officials rather than members
of law enforcement, they do not fit within

the two categories of administrative
searches, i.e., dragnet searches or individu-
alized searches involving a person with a
reduced expectation of privacy, entitled to
reduced protections under the Fourth
Amendment and the Pennsylvania Consti-
tution. U.S. Const. Amend. 4; Pa. Const.
art. 1, § 8; 23 Pa. Cons. Stat. Ann.
§ 6375(j); 55 Pa. Code § 3490.232(j).

20. Infants ¢=1438

Entry by city Department of Human
Services (DHS) into mother’s home with-
out her consent based on general protec-
tive services (GPS) report alleging possible
neglect could not be characterized as “min-
imally intrusive spot check,” for purposes
of determining whether DHS had probable
cause to believe that children were being
neglected, as basis for order compelling
mother’s cooperation with home inspection,
in accordance with mother’s rights protect-
ed by Fourth Amendment and Pennsylva-
nia Constitution, despite DHS’s assertion
that inspection was to merely check for
working utilities, windows, stove, food, and
beds; order imposed no limitation on scope
of search, and thus granted DHS unfet-
tered discretion as to thoroughness of
search, including, if it so chose, to engage
in general rummaging of all rooms inside
home and belongings. U.S. Const. Amend.
4; Pa. Const. art. 1, § 8; 23 Pa. Cons. Stat.
Ann. § 6375(j); 55 Pa. Code § 3490.232(j).

21. Infants ¢=1438

While state agencies have an interest
in investigating credible allegations of
child neglect, nothing short of probable
cause to believe that a child is the victim of
neglect or abuse, guided by the traditional
principles that govern its federal and state
constitutional limitations against unreason-
able search and seizure, will suffice when a
trial court makes a determination as to
whether or not to authorize a home visit
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without parental consent. TU.S. Const.
Amend. 4; Pa. Const. art. 1, § 8.

22. Searches and Seizures €=40.1

The evidence necessary to establish
probable cause in both criminal and child
dependency case must be evaluated pursu-
ant to certain basic principles developed
primarily in search and seizure jurispru-
dence - including the existence of a nexus
between the areas to be searched and the
suspected wrongdoing at issue, an assess-
ment of the veracity and reliability of
anonymous sources of evidence, and con-
sideration of the age of the facts in relation
to the facts presented to establish proba-
ble cause; these fundamental principles are
critical to ensure that a court’s finding of
probable cause is firmly rooted in facts
that support a constitutional intrusion into
a private home without consent or exigen-
cy. U.S. Const. Amend. 4; Pa. Const. art.
1,88

23. Searches and Seizures ¢=31.1

There is no “social worker exception”
to compliance with constitutional limita-
tions on an entry into a home without
consent or exigent circumstances; as a re-
sult, the Fourth Amendment applies equal-
ly whether the government official is a
police officer conducting a criminal investi-
gation or a caseworker conducting a civil
child welfare investigation. U.S. Const.
Amend. 4.

24. Infants &=1437, 1438

The Fourth Amendment’s and Penn-
sylvania Constitution’s protections against
unreasonable searches and seizures applies
to searches conducted in civil child neglect
proceedings, which have the same poten-
tial for unreasonable government intrusion
into the sanctity of the home. U.S. Const.
Amend. 4; Pa. Const. art. 1, § 8.
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25. Infants €=1458

Pennsylvania’s Child Protective Ser-
vices Law (CPSL) does not require a trial
court to conduct an evidentiary hearing in
connection with the filing of a petition to
compel cooperation with a home visit with-
out parental consent in a proceeding initi-
ated by the filing of a general protective
services (GPS) report of child abuse or
neglect; at its discretion, the trial court
may either hold an evidentiary hearing or
issue a ruling on the averments of fact set
forth in the petition to compel, and in
either case, a finding of probable cause to
believe that a child is being abused or
neglected must be supported by the allega-
tions in the petition and supporting testi-
mony, if any. U.S. Const. Amend. 4; Pa.
Const. art. 1, § 8; 23 Pa. Cons. Stat. Ann.
§ 6375(j); 55 Pa. Code § 3490.232(j).

26. Constitutional Law €¢=4401

Infants €=1455

Finding of probable cause to believe
that mother’s children were being neglect-
ed, as support for order granting petitions
by city Department of Human Services
(DHS) to compel mother’s cooperation
with home visit upon general protective
services (GPS) report of suspected child
neglect, based on testimony of DHS case-
worker regarding concerns of family’s
homelessness and inadequate care provid-
ed to children while mother was protesting
outside city housing authority, violated due
process, where neither petition alleged
family’s homelessness nor “inadequate ba-
sic care,” and therefore, petitions failed to
provide mother with notice of important
issues, misled her with regard to evidence
that DHS intended to introduce at eviden-
tiary hearing on petitions, and deprived
her of opportunity to present evidence to
dispute DHS caseworker’s testimony.
U.S. Const. Amend. 14; Pa. Const. art. 1,
§ 8; 23 Pa. Cons. Stat. Ann. § 6375(j); 55
Pa. Code § 3490.232(j).
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27. Constitutional Law €¢=4401

On a petition for home inspection
without parental consent based on a report
of suspected child abuse or neglect, par-
ents, in order to protect the sanctity of
their homes in accordance with federal and
state constitutional protections against un-
reasonable search and seizure, are enti-
tled, at a minimum, to the basic tenets of
due process, which include, fundamentally,
the key principles underpinning due pro-
cess: notice and an opportunity to be
heard. U.S. Const. Amends. 4, 14; Pa.
Const. art. 1, § 8.

28. Constitutional Law ¢=4401

On a petition to compel a parent’s
cooperation with a home visit in response
to a general protective services (GPS) re-
port of suspected child abuse or neglect,
the State may not, consistent with the
fundamental principles of due process, set
forth its allegations of alleged wrongdoing
in a verified petition to compel a home
visit, but then at the evidentiary hearing
on the petition present entirely contrary
evidence. U.S. Const. Amend. 14; Pa.
Const. art. 1, § 8; 23 Pa. Cons. Stat. Ann.
§ 6375(j); 55 Pa. Code § 3490.232(j).

29. Constitutional Law ¢=3881, 3882
Adequate notice, for due process pur-

poses, includes the right to notice of the

issues and an opportunity to offer evidence

in furtherance of such issues. U.S. Const.
Amend. 14; Pa. Const. art. 1, § 8.

30. Infants €=1457

City Department of Human Services
(DHS) did not demonstrate probable cause
to believe that children were being ne-
glected, as required to support petition to
compel mother’s cooperation with home
visit without her consent, in response to
general protective services (GPS) report of
suspected child neglect, based on allega-
tion that reporter had not observed moth-
er feed one of children on single day for

period of approximately eight hours while
mother was engaged in protest; DHS pre-
sented no evidence indicating that children
were malnourished or were not being fed.
U.S. Const. Amend. 4; Pa. Const. art. 1,
§ 8; 23 Pa. Cons. Stat. Ann. § 6375(j); 55
Pa. Code § 3490.232(j).

31. Infants ¢=1457

Trial court’s finding of probable cause
to believe that children were being ne-
glected, based on part on evidence of
mother’s prior history with Department of
Human Services (DHS), specifically that
several years prior, children had been re-
moved from home due to deplorable condi-
tions within home, was fundamental error,
on petitions by DHS to compel mother’s
cooperation with home visit in response to
general protective services (GPS) report of
suspected neglect; mother had resolved
conditions that had led to children’s re-
moval years before petitions were filed,
which resulted in reunification of family
and DHS dismissing case, and DHS pre-
sented no evidence at hearing on petitions
of any recurrence of concerns regarding
condition of home. U.S. Const. Amend. 4;
Pa. Const. art. 1, § 8; 23 Pa. Cons. Stat.
Ann. § 6375(j); 55 Pa. Code § 3490.232(j).

32. Infants ¢=1455

City Department of Human Services
(DHS) did not show nexus between allega-
tions in petitions to compel mother’s coop-
eration with home visit and mother’s home,
as would support finding of probable cause
to believe that children were being ne-
glected, as required to issue orders grant-
ing petitions, in response to general pro-
tective services (GPS) report of suspected
neglect; petitions alleged that it was “un-
known” whether mother had fed child dur-
ing eight-hour period that mother was en-
gaged in protest, and such allegation bore
no connection to mother’s home, much less
that inspection of home would reveal lack
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of food or that children were malnour-
ished. U.S. Const. Amend. 4; Pa. Const.
art. 1, § 8 23 Pa. Cons. Stat. Ann.
§ 6375(j); 55 Pa. Code § 3490.232(j).

33. Searches and Seizures ¢=121.1

Stale evidence may not be used to
establish the probable cause necessary to
issue a search warrant; instead, the conclu-
sion that probable cause exists must be
based on facts which are closely related in
time to the date the warrant is issued; if
too old, the information is stale, and proba-
ble cause may no longer exist. U.S.
Const. Amend. 4; Pa. Const. art. 1, § 8.

34. Infants ¢=1457

City Department of Human Services’
(DHS) failure to present any evidence to
establish credibility and reliability of un-
identified source who filed general protec-
tive services (GPS) report alleging possible
neglect of mother’s children, or any evi-
dence to corroborate information provided
by unidentified source, precluded finding
of probable cause to believe that children
were being neglected, as required to sup-
port DHS’s petitions to compel mother’s
cooperation with home visit without her
consent. U.S. Const. Amend. 4; Pa. Const.
art. 1, § 8 23 Pa. Cons. Stat. Ann.
§ 6375(j); 55 Pa. Code § 3490.232(j).

35. Infants ¢=1439

Provision of Pennsylvania Child Pro-
tective Services Law (CPSL) requiring De-
partment of Human Services (DHS) to
keep confidential name of anonymous re-
porter of a report alleging child abuse did
not apply to anonymous general protective
services (GPS) report of alleged neglect.
23 Pa. Cons. Stat. Ann. § 6340(c).

36. Infants ¢=1457

The demeanor of a witness, without
more, does not constitute a basis for a
finding of probable cause to believe that a
child is being neglected, as required to
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permit entry into the parent’s home with-
out his or her consent. U.S. Const.
Amend. 4; Pa. Const. art. 1, § 8; 23 Pa.
Cons. Stat. Ann. § 6375(); 55 Pa. Code
§ 3490.232(3).

37. Infants ¢=1459

Superior court acted dehors record
when it considered alleged fire damage to
mother’s home in determining whether or-
ders granting petitions by city Department
of Human Services’s (DHS) to compel
mother’s cooperation with home visit, in
response to general protective services
(GPS) report of suspected child neglect,
were supported by finding of probable
cause that children were being neglected;
while petitions indicated that mother had
advised agency outreach worker that fire
had destroyed prior residence, trial court
did not, based upon boarded window or
otherwise, conclude that mother’s current
home had suffered fire damage, and fire
damage to current home was not men-
tioned at evidentiary hearing on petitions
or in trial court’s written opinion on moth-
er’s statement of matters complained of on
appeal. U.S. Const. Amend. 4; Pa. Const.
art. 1, § 8; Pa. R. App. P. 1925(a).

Appeal from the Order of Superior
Court entered on October 8, 2020 at No.
1642 EDA 2019 affirming and reversing
the Order entered on June 11, 2019 in the
Court of Common Pleas, Philadelphia
County, Family Division at No. CP-51-DP-
0002108-2013

Appeal from the Order of Superior
Court entered on October 8, 2020 at No.
1643 EDA 2019 affirming and reversing
the Order entered on June 11, 2019 in the
Court of Common Pleas, Philadelphia
County, Family Division at No. CP-51-DP-
0002387-2016
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OPINION
JUSTICE DONOHUE

A report from an unidentified source
provided the sole basis for an allegation
that Mother (J.B.) was homeless and had
failed to feed one of her children during a
single eight-hour period and led to the
issuance of an order compelling her to

allow the Philadelphia Department of Hu-
man Services (“DHS”) to enter and inspect
the family residence. Before the Court is
the question of whether DHS established
sufficient probable cause for the trial court
to issue the order permitting entry into
the home without consent. We conclude
that DHS did not establish probable cause
and thus reverse the order of the Superior
Court.

I. Factual and Procedural History

Mother, who is politically active, lives
with her two young children (“Y.W.-B” and
“N.W.-B”) and the children’s father (“Fa-
ther”) in Philadelphia. On May 22, 2019,
DHS allegedly received a general protec-
tive services report (“GPS report”) from
an unidentified source alleging possible ne-
glect by Mother. Although DHS refer-
enced this GPS report several times at the
evidentiary hearing and used it to refresh
its sole witness’s recollection, it inexplica-
bly never introduced it into evidence. The
only information of record regarding the
contents of the GPS report are set forth in
the “Petitions to Compel Cooperation” (the
“Petitions to Compel”) subsequently filed
by DHS. In paragraph “J” of the Petitions
to Compel, DHS summarized the relevant
allegations in the GPS report against
Mother as follows:

J. On May 22, 2019, DHS received a
GPS report alleging that three weeks
earlier, the family had been observed
sleeping outside of a Philadelphia Hous-
ing Authority (PHA) office located at
2103 Ridge Avenue; that on May 21,
2019, [Mother] had been observed out-
side of the PHA office from 12:00 P.M.
until 8:00 P.M. with one of the children
in her care; that Project Home dis-
patched an outreach worker to assess
the family; that [Mother] stated that she
was not homeless and that her previous
residence had burned down; and that it
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was unknown if [Mother] was feeding
the children [sic] she stood outside of
the PHA office for extended periods of
time.™ This report is pending determi-
nation.

Petitions to Compel, 5/31/2019, 1 J.

In summary, and as set forth in para-
graph “J,” two allegations were made in
the report: first, around three weeks prior
to May 21, 2019 (or on approximately May
1, 2019), the unidentified reporter claimed
to have observed Mother’s family sleeping
outside of the Philadelphia Housing Au-
thority. Project Home pursued this allega-
tion with Mother, who denied the family
was homeless. Second, on May 21, 2019,
the unidentified source apparently indicat-
ed that he or she had also observed Moth-
er, with one of her children, protesting
outside of the office of the Philadelphia
Housing Authority from noon until eight in
the evening, and that it was “unknown” if
Mother had fed the child during that eight-
hour time period. Mother does not chal-
lenge that these were the claims of possi-
ble neglect in the GPS report, and we thus
rely on the allegations in paragraph J in
our analysis and disposition.

The same source provided DHS with the
address of the family home. Project Home,
a Philadelphia organization that attempts
to alleviate homelessness, dispatched a
worker on May 22, 2019 to approach Moth-
er.? In response to the Project Home
worker’s questions, Mother stated that she

1. It is not entirely clear whether this allega-
tion relates to the family sleeping outside of
the Philadelphia Housing Authority three
weeks earlier or on May 215t while Mother
was protesting for eight hours. Because this
allegation regarding a failure to feed the chil-
dren as she “stood outside of the PHA office”
(rather than sleeping outside of the PHA of-
fice), herein we will assume that this allega-
tion refers to Mother’s protesting activities on
May 21st. The trial court made no finding of
fact on the issue and the Superior Court did
not reference it in its opinion. In any event,
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was at the Philadelphia Housing Authority
to protest and that she was not homeless,
although she indicated that a previous
home had been involved in a fire.

Later that same day, Tamisha Richard-
son, a DHS caseworker, verified the ad-
dress of the family’s home via a search of
the Department of Welfare’s records.
When she arrived at this address later in
the day after the Project Home worker’s
visit, she encountered Father, who denied
Richardson entry into the residence and
called Mother, who then spoke with her
over the phone. Trial Court Opinion,
9/9/2019, at 6-7. Mother reiterated that she
was protesting at the Philadelphia Housing
Authority on May 21st and denied that she
had either of the children with her on that
date. Shortly thereafter, Mother arrived at
the family home with the children and
ushered them into the house. Mother in-
formed Richardson that she would not al-
low her into the home absent a court or-
der. Id. Richardson left but returned later
the same day accompanied by police offi-
cers, again seeking entry into the home.
Mother and Father continued to refuse
entry. Id.

On May 31, 2019, without conducting
any additional investigation or making any
effort to corroborate the allegations of the
unidentified author of the GPS report,
DHS filed two Petitions to Compel the
parents’ cooperation with an in-home visit,
one for each of the children. In the Peti-

this assumption has no effect on our disposi-
tion of the appeal before us.

2. The Project Home representative did not
testify at the evidentiary hearing and offered
no evidence regarding whether or not the
family was homeless. The record merely indi-
cates that the representative asked Mother if
her family was homeless and Mother respond-
ed that they were not. Petitions to Compel,
5/31/2019, 117.
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tions to Compel, DHS set forth the events
of May 22, 2019 and detailed the family’s
prior involvement with DHS, which con-
sisted of a dependency matter that began
in 2013 when DHS received a GPS report
indicating that the family home “was in
deplorable condition; that there were holes
in the walls; that the home was infested
with fleas; that the home lacked numerous
interior walls; that the interior structure of
the home was exposed; that the home
lacked hot water service and heat; and that
the home appeared to be structurally un-
sound.” Petitions to Compel, 5/31/2019,
1 C. On October 29, 2013, Y.W.-B was
adjudicated dependent and committed to
DHS ? until July 20, 2015, at which time
DHS transferred legal and physical custo-
dy back to Mother and Father. Id. 11 E-F.
The family received in-home services
through local community agencies and
treatment centers through November 10,
2015, at which time DHS ceased its protec-
tive supervision of Y.W.-B and discharged
the dependency matter.! Id. 17 H-I.

On June 11, 2019, the trial court held a
hearing on the Petitions to Compel, at
which Mother and Father appeared with
counsel. DHS called Richardson as its sin-
gle witness. Richardson testified to the
events of May 22" and explained that
because of the allegations in the GPS re-

3. N.W.-B was born in January 2015. Petitions
to Compel, 5/31/19, 1 G.

4. The Petitions to Compel also noted Father’s
two criminal convictions in 1993 and 1994,
the first for drug offenses and the second for
rape. Petitions to Compel, 5/31/2019, 1 O. The
Petitions to Compel indicated that Mother’s
criminal history included convictions for theft
and trespassing, but provided no timeframes.
Id. TN.

5. A review of the lower court record reveals
one such encounter. While not referenced in
the trial court’s opinion or in the briefs of
Mother or DHS, the record reflects that in
2016, the trial court granted a DHS petition

port, she was required to assess the inside
of the home to complete her investigation.
N.T., 6/11/2019, at 11. She did not state or
offer any evidence to support any belief
that the conditions inside the home were
deficient in any respect (as had been the
case in 2013). The trial court then ques-
tioned Mother from the bench as to the
status of her housing, the operability of
her utilities, her employment status and
whether the children were up-to-date with
their medical and dental exams. Mother
responded by verifying her address and
affirming that the utilities were function-
ing in her home, that she was employed,
and that the children were current with
their medical and dental exams. Id. at 12-
14. During this inquiry, Mother asked the
presiding judge why he was asking these
questions of her and voiced her opinion
that his inquiries did not relate to the
allegations in the GPS report. See id. at
13, 19.

Mother also stated her view that the
GPS report was made in retaliation for her
protests of the Philadelphia Housing Au-
thority. Id. at 15. She insisted that this
was the third time ® that DHS had “com[e]
after me. Every time the reports were
proven to be false. This is retaliation. I'm
in the news. I'm engaging in an ongoing
protest at the [Philadelphia Housing Au-

to compel Mother and Father to cooperate
with a home visit based on numerous allega-
tions of neglect, including that the family
home did not have water service, that Mother
and Father had a history of domestic violence
and drug use, and that the neighbors were
providing food and clothing to the children.
Motion to Compel Cooperation, 10/27/2016,
7 B. The trial court’s order stated: “View to
Discharge at the next listing if parents are
compliant.” Cooperation Order, 11/23/2016.
After DHS conducted its home visit on No-
vember 30, 2016, the trial court dismissed
DHS’s motion to compel the next day (De-
cember 1, 2016). We were unable to locate
any further records involving this encounter.
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thority] headquarters and I'm being retali-
ated against.” Id.

After the close of testimony, the trial
court stated that the probable cause re-
quirement had been met and that it was
going to grant the Petitions to Compel. Id.
at 18. In this regard, the trial court stated
that “[i]f there’s a report, that’s their duty
to investigate. You don’t cooperate then I
have to force you to cooperate.” Id. at 16.
The order stated in full:

AND NOW, this 11t day of June 2019,

after conducting a Motion to Compel

Cooperation Hearing the court enters

the following order: Motion to Compel is

Granted.

Further Findings: Child resides with

mother and father.

Further Order: Mother is to allow two

DHS social workers in the home to as-

sess the home to verify if mother’s home

is safe and appropriate on Friday, June

14, 2019 at 5:00pm. Ms. Allison McDo-

well is to be present in mother’s home as

a witness to the home assessment.

Mother is NOT to record or video, nor

post on social media. Mother is to re-

6. Before the Superior Court, Mother chal-
lenged the trial court’s prohibition of filming
the DHS social workers during the home visit
on the ground that it violated her First
Amendment right to freedom of speech,
which necessarily incorporates the act of re-
cording. The Superior Court agreed and re-
versed this portion of the trial court’s order,
indicating that “under the specific circum-
stances of this case, and in light of Mother’s
and DHS'’s arguments, we conclude that DHS
failed to establish that its request for a no-
recording provision was reasonable.” In In-
terest of Y.W.-B, 241 A.3d 375, 395 (Pa. Super.
2020), appeal granted, 243 A.3d 969 (Pa.
2021).

7. An order compelling cooperation with the
scheduling and completion of an in-home in-
spection by a government agency is a final
order for purposes of appeal. In re Petition to
Compel Cooperation with Child Abuse Investi-
gation, 875 A.2d 365, 369 (Pa. Super. 2005).

move current videos regarding DHS
works from social media. Parents or
third parties are NOT to intimidate, ha-
rass or threaten any social workers.

Petitions to Compel Cooperation Order,
6/11/2019.% In its order, the trial court
continued the evidentiary hearing until
June 18, 2019.

Mother immediately filed a motion to
stay the home inspection pending the reso-
lution of her appeal. The trial court denied
Mother’s motion for a stay and the inspec-
tion occurred on June 14, 2019. When the
hearing reconvened on June 18, 2019, one
of the DHS caseworkers who performed
the inspection testified that although
Mother and Father did not permit the
caseworkers to have access to the base-
ment or the living room (which was under
renovation), the rest of the home, which
they did inspect, was safe and suitable for
the children. N.T., 6/18/2019, at 12-13, 18.
The trial court then dismissed the motion
to compel. Id. at 20.

[1,2] Mother filed a timely notice of
appeal of the trial court’s June 11% order.”
8 In her statement of matters complained

8. We agree with the Superior Court’s deter-
mination that Mother’s constitutional claims
are not moot. In Interest of Y.W.-B, 241 A.3d
at 381. In general, the mootness doctrine re-
quires that an actual case or controversy
must be extant at all stages of review. See,
e.g., Slice of Life, LLC v. Hamilton Twp. Zon-
ing Hearing Bd., 652 Pa. 224, 207 A.3d 886,
897 (2019). This Court has recognized that
issues ‘“‘capable of repetition yet evading re-
view” fall within a limited exception to the
mootness doctrine. Reuther v. Delaware Cty.
Bureau of Elections, 651 Pa. 406, 205 A.3d
302, 306 n.6 (2019) (citing Nutter v. Dougher-
ty, 595 Pa. 340, 938 A.2d 401, 405 n.8
(2007)). We have likewise recognized an ex-
ception for issues that are of great and imme-
diate public importance. Chester Water Auth.
v. Pa. Dep’t of Cmty. & Econ. Dev., 249 A.3d
1106, 1115 (2021) (citing Com., Dep’t of
Ewvtl. Prot. v. Cromwell Twp., Huntingdon
Cty., 613 Pa. 1, 32 A.3d 639, 652 (2011)). In
our view, both exceptions apply here.
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of on appeal pursuant to Rule 1925(b) of
the Pennsylvania Rules of Appellate Pro-
cedure, Mother argued, inter alia, that the
trial court’s determination that DHS had
established probable cause to allow the
home inspection violated her rights under
the Fourth Amendment of the United
States Constitution and Article 1, Section 8
of the Pennsylvania Constitution. In its
written opinion pursuant to Rule 1925(a),
the trial court recognized that a home
inspection is subject to “the limitations of
state and federal search and seizure juris-
prudencel[,]” Trial Court Opinion, 9/9/2019,
at 6, and that to compel cooperation with a
home inspection, DHS must establish
probable cause that an act of child abuse
or neglect has occurred and that evidence
relating to the abuse or neglect will be
found in the home. Id. at 5-8. The trial
court relied on the concurrence in In re
Petition to Compel Cooperation with Child
Abuse Investigation, 875 A.2d 365 (Pa.
Super. 2005)° (Beck, J., concurring) (here-
inafter the “Beck Concurrence”), for the
proposition that “the standard notion of
probable cause in criminal cases” does not
apply to matters involving child protective
services agencies and that “[w]hat an
agency knows and how it acquired that
information should not be subject to the
same restrictions facing police seeking to
secure a search warrant in a criminal mat-

9. Given the prominence of this opinion and,
in particular, the concurring opinion, the
opinions are later addressed in detail at pages
30-34.

10. As discussed, this included averments re-
garding Mother’s previous involvement with
DHS in 2013, which involved allegations of
physical abuse against the older child, Moth-
er’s employment status, whether the child’s
basic needs were being met, and inadequate
housing. Trial Court Opinion, 9/9/2019, at 1-2.
In connection with those allegations, the child
was adjudicated dependent for a period of
time. In November 2015, the trial court dis-
charged the dependency. Id. at 2.

ter.” Trial Court Opinion, 9/9/2019, at 6
(quoting Petition to Compel Cooperation,
875 A.2d at 380) (Beck, J., concurring).

Operating under this principle, the trial
court explained that it considered not only
the allegations contained in the Petitions
to Compel,’® but also the testimony pre-
sented by DHS at the hearing and the
consternation Mother expressed when
questioned by the trial court regarding her
ability to care for the children, her source
of income, and her employment status. Id.
at 7. The trial court explained that “one of
the main factors of the DHS investigation
[was] the matter of homelessness and if
the alleged address of the family was suit-
able” for the children, and that the home
inspection would determine if the claims of
homelessness and inadequate care had
merit. Id. Because of DHS’s allegations of
homelessness and inadequate care, the tri-
al court found that “it was reasonable to
ascertain whether the parents had stable
housing; therefore, parents needed to al-
low a home assessment.” Id.

The Superior Court affirmed. In Inter-
est of YW.-B, 241 A.3d 375 (Pa. Super.
2020), appeal granted, 243 A.3d 969 (Pa.
2021). Relying on its prior decision in Peti-
tion to Compel Cooperation, it first found
that both the Fourth Amendment and Ar-
ticle I, Section 8! apply to regulations

11. In the “Counter-Statement of the Issues
Involved” ’ in its brief filed with this Court,
DHS contends that Mother failed to preserve
a claim under Article I, Section 8 of the
Pennsylvania Constitution in either the trial
court or the Superior Court. Because Mother
asserted violations of Article I, Section 8 be-
fore the trial court, the Superior Court and
now in this Court, we conclude that Mother
has preserved this constitutional claim. For
present purposes, we take no position, one
way or the other, with respect to Mother’s
contention that Article I, Section 8 provides
greater constitutional protections than does
the Fourth Amendment. Appellant’s Brief at
42.
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promulgated pursuant to Pennsylvania’s
Child Protective Services Law (“CPSL”),
23 Pa.C.S. §§ 6301-6386, that govern an
agency’s duty to investigate allegations of
abuse or neglect within a home. As such,
to compel cooperation with a home inspec-
tion, an agency must establish probable
cause before it will be permitted to enter a
private residence to conduct an investiga-
tion. In Interest of Y.W.-B, 241 A.3d at 384
(citing Petition to Compel Cooperation,
875 A.2d at 377-78). Drawing on the Beck
Concurrence, the Superior Court consid-
ered the different purposes of child protec-
tive laws and criminal laws as reflected in
the procedural differences for obtaining a
warrant in a criminal case and a motion to
compel in a child welfare case. For in-
stance, in criminal law, the procedure to
obtain a search warrant is entirely ex
parte such that the target of the search
has no opportunity to challenge the allega-
tions contained in the warrant application
or affidavit before the warrant issues. Id.
at 385 (citing Commonwealth v. Milliken,
450 Pa. 310, 300 A.2d 78, 80 (1973); Pa.
R.Crim.P. 203(B)). In contrast, under the
CPSL, trial courts may conduct an eviden-
tiary hearing before the issuance of an
order granting a search of the home, at
which time the parents may cross-examine
witnesses, testify on their own behalf, and
otherwise challenge the evidence put forth
in support of the motion to compel. Id.
Moreover, the Superior Court noted, there
are no statutory provisions or procedural
rules that cabin a trial court’s consider-
ation of a motion to compel to the contents
within the four corners of that motion, and
so trial courts are free to consider addi-
tional evidence relevant to its inquiry, in-
cluding any prior experiences they have
had with the parents that would be rele-
vant to a probable cause determination. Id.
at 385-86. The court ultimately held that

an agency may obtain a court order

compelling a parent’s cooperation with a
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home visit upon a showing of a fair
probability that a child is in need of
services, and that evidence relating to
that need will be found inside the home.
In making a probable cause determina-
tion, however, the trial court may con-
sider evidence presented at a hearing on
the petition, as well as the court’s and
the agency’s prior history to the extent
it is relevant.

Id. at 386 (internal citations omitted).

Applying this standard, the Superior
Court pointed to the testimony of the DHS
caseworker, who corroborated that DHS
received a GPS report on May 22, 2019
alleging “homelessness and inadequate ba-
sic care,” and that the home visit was
intended to make sure the home was ap-
propriate, the utilities were working, and
that there was food in the house. Thus, the
Superior Court found no error in the trial
court’s probable cause determination, as
the averments in DHS’s petition, sup-
ported by evidence at the hearing, corrob-
orated the initial report and established a
“link” between the initial allegations of
homelessness and inadequate care and
DHS’s motion seeking to enter the home.
Id. at 390.

[3,4] This Court granted Mother’s pe-
tition seeking allowance of appeal to con-
sider the following issues:

(1) Did the Superior Court err in creat-
ing a rule of law that violates Article
1, Section 8 of the Pennsylvania Con-
stitution, when it ruled that where a
Pennsylvania Child Protective Ser-
vices agency receives a report that
alleges that a child is in need of
services, and that there is a fair
probability that there is evidence
that would substantiate that allega-
tion in a private home, where the
record does not display a link be-
tween the allegations in the report
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and anything in that private home,
then that government agency shall
have sweeping authority to enter and
search a private home?

(2) Did the Superior Court err in creat-
ing a rule of law that violates the
Fourth Amendment of the United
States Constitution, when it ruled
that where a Pennsylvania Child
Protective Services agency receives a
report that alleges that a child is in
need of services, and that there is a
fair probability that there is evidence
that would substantiate that allega-
tion in a private home, where the
record does not display a link be-
tween the allegations in the report
and anything in that private home,
and there was no showing of particu-
larity, then that government agency
shall have sweeping authority to en-
ter and search a private home?

In Interest of Y.W.-B, 243 A.3d 969 (Pa.
2021) (per curiam). The constitutional chal-
lenges before us present questions of law
over which our review is plenary. See, e.g.,
Washington v. Dept of Pub. Welfare, 647
Pa. 220, 188 A.3d 1135, 1149 (2018). With
respect to findings of fact and credibility
determinations of the trial court, the stan-
dard of review in dependency cases re-
quires an appellate court to accept them
“if they are supported by the record, but
does not require the appellate court to
accept the lower court’s inferences or con-
clusions of law.” In re L.Z., 631 Pa. 343,
111 A.3d 1164, 1174 (2015) (quoting In re
R.J.T., 608 Pa. 9,9 A.3d 1179, 1190 (2010)).

II. The Parties’ Arguments

Mother argues that the Superior Court’s
decision created an unconstitutionally di-

12. Given our conclusion that DHS failed to
offer sufficient evidence to establish probable
cause to enter and search Mother’s home, we

luted version of the probable cause stan-
dard to be applied when a government
agency is seeking to compel cooperation
with a home inspection based on allega-
tions of child neglect. In her view, the
Superior Court’s adoption of the senti-
ment, derived from the Beck Concurrence,
that child welfare agencies should not be
held to the same restrictions as police in
criminal investigations in the acquisition of
information to develop probable cause viti-
ates the protections against unreasonable
searches guaranteed by the Fourth
Amendment and Article 1, Section 8.

Mother believes that the Superior Court
eliminated three aspects of constitutional
protection. The first is the requirement
that the order indicate with particularity
the area and items targeted by the search.
Mother claims that the trial court’s order
granting entry into her home completely
failed to set forth the parameters of the
search to be conducted. Mother’s Brief at
26-27.12 Second, she maintains that the Su-
perior Court’s ruling eliminates the need
for an assessment of the reliability of the
source of the information upon which prob-
able cause is based. Noting that this Court
has upheld this “reliability factor” as a
critical part of a probable cause determina-
tion, she argues that the standard estab-
lished by the Superior Court fails to incor-
porate an assessment of the reliability of
the reporting source. Id. at 28-30 (citing
Commonwealth v. Clark, 611 Pa. 601, 28
A.3d 1284 (2011)). Third, probable cause
requires a nexus between the allegations
of neglect and the individual’s home. Moth-
er argues that the Superior Court elimi-
nated this requirement by permitting a
home assessment upon no more than the
vague allegation that a child is in need of

do not reach Mother’s contention that the
trial court’s order lacked sufficient particular-
ity.
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services. Id. at 32-33.1* This case, Mother
asserts, exhibits a complete lack of nexus
between the allegations in the GPS report
and anything that could be found within
the home, and this lack of nexus by itself
renders the search unconstitutional. Id. at
32-34.

Mother argues that before cooperation
with a home inspection may be compelled,
the trial court’s probable cause determina-
tion should require consideration of not
only the particularity, reliability and nexus
requirements, but also the government’s
interest or justification for the search; the
extent of the government intrusion being
requested; and whether there are accept-
able alternatives to a government intrusion
that would address the government’s inter-
ests. Id. at 55.

DHS agrees that probable cause must
be established before a family may be
compelled to cooperate with a home in-
spection, but it rejects the notion that the
considerations identified by Mother must
be strictly enforced. DHS’s Brief at 16-17.
DHS echoes the sentiment expressed in
the Beck Concurrence that probable cause
“in the child protective arena is far differ-
ent from what constitutes probable cause
in the criminal law.” Id. at 19 (quoting

13. Highlighting the impact of the greatly re-
laxed probable cause standard, Mother argues
that DHS'’s regulations require child protec-
tive agencies to make a home visit in the case
of every GPS report. Mother’s Brief at 32
(citing 55 Pa. Code § 3490.232(f)). In her brief
filed with this Court, Mother cites to the
Pennsylvania Department of Human Services
2019 annual report, which reflects that in that
year it received 178,124 GPS reports state-
wide. Of those, 95,671 were screened out,
leaving county agencies to investigate 82,427
GPS reports — with 41,937 deemed valid and
40,490 unsubstantiated. Thus, according to
Mother, this reflects that there are ‘‘nearly
100,000 potential searches into Pennsylvania
homes each year.” Id. at 17.
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Petition to Compel Cooperation, 875 A.2d
at 380 (Beck, J., concurring)).

With these considerations in mind, DHS
argues that there is no need for a particu-
larity requirement in the context of proba-
ble cause for a home inspection for neglect
because there is no particular “thing” that
is the subject of such a search, suggesting
that neglect is a permeating condition
found throughout the home. Id. at 24
(“[W]here the allegation in a GPS report is
a lack of care in the home, an order to
inspect the general conditions of the home
is sufficiently particular.”) (emphasis in
original). In a similar manner, DHS con-
tends that “there is almost always a nexus
between the home and potential allega-
tions of neglect” and that “[wlithout
searching the home, DHS has no way to
ensure” that adequate care is being pro-
vided. Id. (emphasis in original). In this
instance, in DHS’s view, when assessing
probable cause, it would have been more
salient for the trial court to focus on the
need for the search, the minimal intrusive-
ness of the requested search, Mother’s pri-
or involvement with DHS, and her evasive
demeanor at the hearing. Id. at 20.1* DHS
also rejects Mother’s contention that the
Superior Court’s standard is too vague,
arguing that “two layers of protection”

14. DHS characterizes the assessment here as
minimally intrusive and not designed to un-
cover criminal activity. DHS’s Brief at 25-31.
Because the search here was not for evidence
of a crime and did not involve the police,
DHS contends that “Mother had less privacy
interests at stake.” Id. at 29-30. Also weighing
in favor of allowing the search, according to
DHS, is the fact that the trial court found
Mother evasive when it questioned her and
that Mother had a history of involvement with
DHS related to the conditions of her home.
Id. at 32-35. Regarding the role of anonymous
reports, DHS emphasizes that anonymous re-
ports are crucial for child protective investi-
gations, as anonymity often provides cover
that allows reporters to feel comfortable mak-
ing a report. Id. at 35-36.
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prevent this standard from being applied
improperly - specifically, the counties’
screening processes to weed out unfounded
reports and the due process protections
provided by the hearing on a motion to
compel. Id. at 43-44. DHS argues that
United States Supreme Court precedent
supports less stringent probable cause re-
quirements for the home inspections it
performs, a contention we address in our
analysis.

II1. Analysis

A. Constitutional Limitations on

Home Entry

Pennsylvania’s CPSL defines two types
of reports received by county agencies. A
general protective service report (a GPS
report) is “[a] verbal or written statement
to the county agency from someone alleg-
ing that a child is in need of general
protective services[,]” which are in turn
defined as, inter alia, services to prevent
the potential for harm to a child who “[i]s
without proper parental care or control,
subsistence, education as required by law,
or other care or control necessary for his
physical, mental, or emotional health, or
morals.” 55 Pa. Code § 3490.223(@). In con-
trast, a child protective report (“CPS”) is
made by someone who has “reasonable
cause to suspect that a child has been
abused.” 55 Pa. Code § 3490.11(a).

[6] When a county agency receives a
GPS report indicating that a child is not
receiving proper care, the agency must
within sixty days conduct an “assessment,”
which is defined as “[a]n evaluation ... to
determine whether or not a child is in need
of general protective services.” 23 Pa.C.S.
§ 6375(c)(1); 55 Pa. Code § 3490.232(e). As
part of its assessment, the CPSL and its
regulations provide that the county agency
must perform “at least one home visit[.]”
55 Pa. Code § 3490.232(f); 23 Pa.C.S.
§ 6375(g) (“The county agency shall ...

conduct in-home visits.”). The CPSL and
its regulations further state that the coun-
ty agency may initiate court proceedings if
“a home visit ... is refused by the par-
ent.” 55 Pa. Code § 3490.232(j); see also 23
Pa.C.S. § 6375(j). On the two prior occa-
sions in which the Superior Court has ad-
dressed the issue, it has held that trial
courts may grant an order requiring par-
ents to cooperate with a home visit only
when it is entered in accordance with the
requirement of probable cause pursuant to
the Fourth Amendment to the United
States Constitution and Article I, Section 8
of the Pennsylvania Constitution. In Inter-
est of D.R., 216 A.3d 286, 294 (Pa. Super.
2019) (“[A] CYS inspection of a home is
subject to the limitations of state and fed-
eral search and seizure jurisprudence.”);
Petition to Compel Cooperation, 875 A.2d
at 374. The parties to the present appeal
both agree that an order permitting a
home visit must comport with federal and
state constitutional limitations. Mother’s
Brief at 13; DHS’s Brief at 14.

[6-8] The Fourth Amendment estab-
lishes the “right of the people to be secure
in their persons, houses, papers, and ef-
fects, against unreasonable searches and
seizures,” and that “no [w]arrants shall
issue, but upon probable cause, supported
by Oath or affirmation, and particularly
describing the place to be searched, and
the persons or things to be seized.” U.S.
Const. amend. IV. “[Plhysical entry of the
home is the chief evil against which the

Fourth Amendment is directed[.]”
United States v. United States Dist. Court,
407 U.S. 297, 313, 92 S.Ct. 2125, 32
L.Ed.2d 752 (1972). “At the very core [of
the Fourth Amendment] stands the right
of a man to retreat into his own home and
there be free from unreasonable govern-
mental intrusion.” Silverman v. United
States, 365 U.S. 505, 511, 81 S.Ct. 679, 5
L.Ed.2d 734 (1961); see also Payton v.
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New York, 445 U.S. 573, 586, 100 S.Ct.
1371, 63 L.Ed.2d 639 (1980) (“It is a ‘basic
principle of Fourth Amendment law’ that
searches and seizures inside a home with-
out a warrant are presumptively unreason-
able.”). As the Supreme Court recently
reiterated:
When it comes to the Fourth Amend-
ment, the home is first among equals. At
the Amendment’s very core, we have
said, stands the right of a man to retreat
into his own home and there be free
from unreasonable government intru-
sion. Or again: [flreedom in one’s own
dwelling is the archetype of the privacy
protection secured by the Fourth
Amendment; conversely, physical entry
of the home is the chief evil against
which it is directed. The Amendment
thus draws a firm line at the entrance to
the house.
Lange v. California, — U.S.——, 141 S.
Ct. 2011, 2018, 210 L.Ed.2d 486 (2021)
(internal citations and quotations omitted).

[9,10] Article I, Section 8 of the Penn-
sylvania Constitution provides:

§ 8. Security from searches and sei-

zures
The people shall be secure in their
persons, houses, papers and posses-
sions from unreasonable searches and
seizures, and no warrant to search
any place or to seize any person or
things shall issue without describing
them as nearly as may be, nor without
probable cause, supported by oath or
affirmation subscribed to by the affi-
ant.

Pa. Consr. art. I, § 8. Article I, Section 8 of
the Pennsylvania Constitution protects all
citizens in this Commonwealth against un-
reasonable searches by requiring a high
level of particularity, i.e., that warrants (or
here, an order to compel) describe “as
nearly as may be” the place to be searched
and the items to be seized with specificity.
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Article I, Section 8 also requires that a
warrant be supported by probable cause to
believe that the items sought will provide
evidence of a crime. Commonwealth v.
Waltson, 555 Pa. 223, 724 A.2d 289, 292
(1998).

[11,12] It is well established that
“[plrobable cause exists where the facts
and circumstances within the affiant’s
knowledge and of which he [or she] has
reasonably trustworthy information are
sufficient in and of themselves to warrant
a person of reasonable caution in the belief
that a search should be conducted.” Com-
monwealth v. Jacoby, 642 Pa. 623, 170
A3d 1065, 1081-82 (2017). To assess
whether probable cause has been estab-
lished, the issuing authority makes a
“practical, common-sense decision” based
on the totality of the circumstances and
the information in the affidavit (or here,
the Petitions to Compel), whether, given
the relative veracity and basis of knowl-
edge of persons supplying hearsay infor-
mation, there is a fair probability that
relevant evidence will be found in a partie-
ular place. Id. at 1082.

B. Standards for Assessing the Exis-
tence of Probable Cause with Re-
spect to a Petition to Compel Entry
into a Home in a Case Initiated by
the Filing of a GPS Report

While the parties to the present appeal
agree that an order permitting a home
visit must be supported by probable cause,
they do not agree on what constitutes
probable cause in a civil proceeding initi-
ated by the filing of a GPS report. DHS
disagrees that probable cause with respect
to home visits by social workers should be
assessed based upon the fundamental prin-
ciples developed primarily in the criminal
law context, including that there be a nex-
us between the areas to be searched and
the suspected crime committed, an assess-
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ment of the veracity and reliability of
anonymous sources of evidence, and facts
that are closely related in time to the date
of issuance of the warrant. DHS’s Brief at
19. DHS contends that social service agen-
cies “should not be hampered from per-
forming their duties because they have not
satisfied search and seizure jurisprudence
developed in the context of purely criminal
law.” Id. Relying upon Wyman v. James,
400 U.S. 309, 91 S.Ct. 381, 27 L.Ed.2d 408
(1971) and Camara v. Municipal Court of
the City and County of San Francisco, 387
U.S. 523, 87 S.Ct. 1727, 18 L.Ed.2d 930
(1967), DHS contends that the protection
of children is an essential societal value
and thus the interests it serves through
home visits are more worthy of the public’s
concern than are Mother’s interests in the
protection of the sanctity of her home.
DHS'’s Brief at 21. Finally, DHS further
insists that unlike an entry into a home to
search for evidence of a crime, a child
protective home assessment is nothing
more than a “minimally invasive spot-
check” for evidence of neglect (e.g., like
confirmation that the home had basic utili-
ties, food and beds). Id. at 25-26.

[13] We disagree with DHS’s position.
The evidentiary principles used to guide an
analysis of whether sufficient evidence ex-
ists to establish probable cause has devel-
oped over many years in a wide variety of
contexts. In this regard, while we are not
bound by the decisions of federal circuit
courts, we find persuasive the opinion of
the Third Circuit in Good v. Dauphin
County Social Services for Children and
Youth, 891 F.2d 1087 (3d Cir. 1989). In
Good, members of the Harrisburg Police
and two social workers entered and
searched a home without a warrant or
other legal justification (e.g., consent or
exigency). The social workers argued that
they were entitled to sovereign immunity
because the law had not been developed to

make clear that because this was a child
abuse case, their actions would not be gov-
erned “by the well-established legal princi-
ples developed in the context of residential
intrusions motivated by less pressing con-
cerns.” Id. at 1094. The Third Circuit disa-
greed, ruling that the controlling stan-
dards for determining whether probable
cause exists in cases involving possible
harm to children are the same as those
developed in criminal cases and that no
perceived increase in the societal interest
involved alters these standards.
It evidences no lack of concern for the
victims of child abuse or lack of respect
for the problems associated with its pre-
vention to observe that child abuse is
not sui generis in this context. The
Fourth Amendment caselaw has been
developed in a myriad of situations in-
volving very serious threats to individu-
als and society, and we find no sugges-
tion there that the governing principles
should vary depending on the court’s
assessment of the gravity of the societal
risk involved. We find no indication that
the principles developed in the emergen-
cy situation cases we have heretofore
discussed will be ill suited for addressing
cases like the one before us.

Id. (footnotes omitted)

[14] This basic principle, namely that
the requirement of probable cause to per-
mit entry into a private home is not ex-
cused based upon any relative perceived
societal importance, was further articulat-
ed by the United States Supreme Court in
Mincey v. Arizona, 437 U.S. 385, 98 S.Ct.
2408, 57 L.Ed.2d 290 (1978). In Mincey,
the police argued that the extreme impor-
tance of the immediate investigation of
murders justified a warrantless search of a
murder scene. The Supreme Court em-
phatically disagreed:

[TThe State points to the vital public

interest in the prompt investigation of
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the extremely serious crime of murder.
No one can doubt the importance of this
goal. But the public interest in the inves-
tigation of other serious crimes is com-
parable. If the warrantless search of a
homicide scene is reasonable, why not
the warrantless search of the scene of a
rape, a robbery, or a burglary? ‘No con-
sideration relevant to the Fourth
Amendment suggests any point of ra-
tional limitation’ of such a doctrine.

Id. at 393, 98 S.Ct. 2408 (quoting Chimel v.

California, 395 U.S. 752, 766, 89 S.Ct.

2034, 23 L.Ed.2d 685 (1969)).

The Wyman and Camarae cases relied
on by DHS do not support its position. At
issue in Wyman was a New York regula-
tion that was part of a program to provide
aid to dependent children (i.e., children in
families who qualified for welfare). The
regulation required social workers to make
an initial home visit and subsequent peri-
odic visits for public financial aid to begin
and thereafter to continue. The Supreme
Court concluded that the home visits in
this circumstance did not violate the
Fourth Amendment. In so ruling, the
Court focused on the public interest in
insuring that state tax monies are spent on
their proper objects and encouraging wel-
fare recipients to return to self-sufficiency;
the limited scope of the entry and its
consensual nature; the fact that the recipi-
ents were entitled to advance notice; and
the fact that all welfare recipients were
subjected to the entries, which thus were
not based on individualized suspicion of
wrongdoing. Wyman, 400 U.S. at 318-23,
91 S.Ct. 381; see also Walsh v. Erie Cty.
Dep’t of Job and Family Servs., 240 F.
Supp. 2d 731, 745 (N.D. Ohio 2003).

[15] The circumstances of the recipi-
ents of financial aid in Wyman differ sig-
nificantly and substantially from those of
Mother in this case. In Wyman, the per-
sons at issue affirmatively sought financial
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benefits to which they were not automati-
cally entitled to receive. The Court ruled
that a state can lawfully condition the re-
ceipt of benefits on various conditions, in-
cluding comprehensive disclosure of the
applicant’s financial status. In addition, the
state can lawfully take steps, such as peri-
odic inspections of recipients’ homes, to
ensure that fraud is not occurring and that
the recipients remain entitled to continued
benefits. Under Wyman, the diminishment
of privacy of the recipients of the benefits
was a quid pro quo for receiving the wel-
fare payments. The recipients consented to
the inspections in exchange for the receipt
of benefits. In the present case, by con-
trast, Mother sought nothing from DHS
other than her basic right to be left alone.
The government cannot condition a par-
ent’s right to raise her children on periodic
home inspection unsupported by probable
cause.

In Camara, the Supreme Court ad-
dressed a circumstance where a San
Francisco tenant challenged a city code
provision that allowed health and safety
inspectors to conduct warrantless searches
of apartments to check for possible code
violations. The Court began by emphasiz-
ing that an administrative inspection for
possible violations of a city’s housing code
was a “significant intrusion upon the in-
terests protected by the Fourth Amend-
ment[.]” Camara, 387 U.S. at 534, 87 S.Ct.
1727. The Court then rejected any conten-
tion that the Fourth Amendment only pro-
tects citizens from searches to obtain evi-
dence of a crime, but does not apply to
civil administrative searches.

It is surely anomalous to say that the
individual and his private property are
fully protected by the Fourth Amend-
ment only when the individual is sus-
pected of criminal behavior. For in-
stance, even the most law-abiding citizen
has a very tangible interest in limiting
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the circumstances under which the sanc-
tity of his home may be broken by offi-
cial authority, for the possibility of crim-
inal entry under the guise of official
sanction is a serious threat to personal
and family security.

Id. at 530-31, 87 S.Ct. 1727 (footnote omit-
ted); see also Michigan v. Tyler, 436 U.S.
499, 506, 98 S.Ct. 1942, 56 L.Ed.2d 486
(1978) (“Searches for administrative pur-
poses, like searches for evidence of crime,
are encompassed by the Fourth Amend-
ment.”).

15. The Concurring and Dissenting Opinion
identifies several cases we cite which presum-
ably “rely” upon Camara. While certain of
these cases cite to Camara, that fact is coinci-
dental to the reasons for which we cite them.
Concurring and Dissenting Opinion (Dough-
erty, J.) at 649-50 n.16. In connection with
Tyler, for instance, we note only that adminis-
trative searches are governed by the Fourth
Amendment. Tyler has no specific connection
to searches in the child protective context; as
it instead deals with firefighters entering pri-
vate property to fight a fire, Tyler, 436 U.S. at
511, 98 S.Ct. 1942, and it cites to Camara for
the unremarkable proposition that once the
firefighters leave, “additional entries to inves-
tigate the cause of the fire must be made
pursuant to the warrant procedures govern-
ing administrative searches[,]”’ as set forth in
Camara. Id. New Jersey v. T.L.O, 469 U.S. 325,
105 S.Ct. 733, 83 L.Ed.2d 720 (1985) reaf-
firms that the Fourth Amendment safeguards
privacy against invasion by government offi-
cials generally (not just the police). It involved
searches of school students by school offi-
cials.” Camara was cited solely for the propo-
sition that the Fourth Amendment applies
outside the criminal context. Id. at 335, 105
S.Ct. 733 (““Because the individual’s interest
in privacy and personal security ‘suffers
whether the government’s motivation is to
investigate violations of criminal laws or
breaches of other statutory or regulatory stan-
dards” it would be anomalous to say that the
individual and his private property are fully
protected by the Fourth Amendment only
when the individual is suspected of criminal
behavior.”) (citations omitted). The Tenth Cir-
cuit in Roska ex rel. Roska v. Peterson, 328
F.3d 1230 (10th Cir. 2003) rejected the exis-
tence of a social worker exception to the

The Court also recognized, however,
that an administrative inspection for possi-
ble violations of a city’s housing code posed
a unique situation, since unlike searches of
a specific residence for a particular pur-
pose (i.e., to find evidence of a crime), the
investigation programs at issue were
“aimed at securing city-wide compliance
with minimum physical standards for pri-
vate property[,]” and that even a single
unintentional violation could result in seri-
ous hazards to public health and safety,
e.g., a fire or an epidemic that could rav-

Fourth Amendment. The court cited to Ca-
mara for the limited purpose of comparing
Camara’s warrant requirement in the admin-
istrative context to a case in which the “‘spe-
cial needs” doctrine permitted a warrantless
search of someone’s home. Id. at 1248 (citing
Griffin v. Wisconsin, 483 U.S. 868, 107 S.Ct.
3164, 97 L.Ed.2d 709 (1987)). Finally, in
Walsh v. Erie County, 240 F. Supp. 2d 731
(N.D. Ohio 2003), the federal district court
declined to recognize a social worker excep-
tion to the Fourth Amendment and cited to
Camara as an example of Fourth Amendment
protections extending beyond the criminal
context. Id. at 744-45.

DHS does not contend that “‘special needs,
beyond the normal need for law enforce-
ment,” Commonwealth v. Hicks, [652 Pa.
353], 208 A.3d 916, 938 (2019), dispense with
the requirement of probable cause in child
neglect investigations. To the contrary, as in-
dicated above, DHS agrees that probable
cause must be established before a court may
order a home visit. DHS’s Brief at 14. See,
e.g., Gates v. Texas Dep’t of Protective & Regu-
latory Servs., 537 F.3d 404, 424 (5th Cir.
2008) (“The purpose of TDPRS'’s entry into
the Gateses’ home - the investigation of possi-
ble child abuse — was closely tied with law
enforcement ... [and because] the need to
enter the Gateses’ home was not divorced
from the state’s general interest in law en-
forcement, there was no special need that
justified the entry.”).

In sum, these cases do not contradict the
conclusion that no social worker exception to
the Fourth Amendment exists or that tradi-
tional probable cause requirements apply in
the context of home visits in connection with
child neglect circumstances.
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age a large urban area. Camara, 387 U.S.
at 535, 87 S.Ct. 1727. Accordingly, given
this distinctive circumstance, the Court
concluded that probable cause to issue a
warrant to inspect exists “if reasonable
legislative or administrative standards for
conducting an area inspection are satisfied
with respect to a particular dwelling.” Id.
at 538, 87 S.Ct. 1727

[16] Camara has no application with
respect to home visits to investigate allega-
tions of child neglect. Unlike in Camara,
which involved an agency’s decision to con-
duct an area inspection based upon its
appraisal of the conditions in the area as a
whole to protect the public, probable
cause to conduct a home visit depends
upon whether probable cause exists to jus-
tify the entry into a particular home
based upon credible evidence that child
neglect may be occurring in that particular
home. Moreover, and importantly, the
scope of the search in the present case was
in no respect limited to ensuring compli-
ance with certain identified housing code
violations. The search here allowed DHS
investigators to search the home, including
every room, closet and drawer in the
home, based entirely upon their own dis-
cretion. In short, while the search here
was not conducted by law enforcement, its
scope bore little or no relation to a tradi-
tional administrative search. As such, the

16. In Camara, the Supreme Court held that
given the unique and limited nature of the
administrative searches at issue there, compli-
ance with “reasonable legislative and admin-
istrative standards,” in and of itself, satisfied
the probable cause requirement. Camara, 387
U.S. at 535, 87 S.Ct. 1727. No similar result
may maintain for child protection home visits.
The legislative and administrative standards
in the CPSL and the regulations promulgated
thereunder provide that at least one home
visit must be conducted in every case in
which a GPS report, 55 Pa. Code.
§ 3490.232(f), or a CPS report, 55 Pa. Code
§ 3490.55(i), is received, without a require-
ment that any constitutional requirements be
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contention that Camara’s holding that ad-
ministrative searches on an area basis are
permitted where “reasonable legislative
and administrative standards are satis-
fied”' is insufficient to allow the exhaus-
tive search of the entirety of family’s home
without a clear showing, based upon com-
petent and, as necessary, corroborated, ev-
idence establishing individualized suspicion
exists allowing entry into a private home.

[17] The Concurring and Dissenting
Opinion nevertheless urges application of
Camara with respect to child protection
home visits. We decline to do so. Decided
in 1967, Camara was the Supreme Court’s
first blessing of what has come to be
known as a “dragnet search,” namely one
in which the government searches every
person, place, or thing in a specific location
or involved in a specific activity. See gener-
ally Eve Brensike Primus, Disentangling
Administrative Searches, 111 Colum. L.
Rev. 254, 263 (2011). Dragnet searches are
not predicated on individualized showings
of probable cause, nor indeed on any kind
of individualized suspicion. See City of
Golden Valley v. Wiebesick, 899 N.W.2d
152, 161 (Minn. 2017) (“Administrative
search warrants must be supported by
probable cause; not individualized suspi-
cion but ‘reasonable legislative or adminis-
trative standards for conducting an area

satisfied. In Petition to Compel, the Superior
Court held that despite the mandatory nature
of the need for a home visit in every instance,
home visits are permitted only where the
agency files “a verified petition alleging facts
amounting to probable cause to believe that
an act of child abuse or neglect has occurred
and evidence relating to such abuse will be
found in the home.” Petition to Compel, 875
A.2d at 377. DHS in this case does not contest
that Pennsylvania law requires that home vis-
its, despite the mandatory nature of Sections
3490.232(f) or 3490.55(i), must be supported
by a separate showing of the existence of
probable cause. DHS'’s Brief at 8.
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inspection.””) (quoting Camara, 387 U.S.
at 538, 87 S.Ct. 1727); Christopher Slobo-
gin, The Liberal Assault on the Fourth
Amendment, 4 Ohio St. J. Crim. L. 603,
611 (2007) (noting the individualized suspi-
cion requirement cannot be honored when
large groups of people are subjected to
searches or seizures). On the contrary, the
hallmark of a dragnet search is its general-
ity, as it reaches everyone in a category
rather than only a chosen few. In addition
to the safety-related inspection of every
home in a given area in Camara, other
dragnets include checkpoints where gov-
ernment officials stop, for example, every
car or every third car driving on a particu-
lar roadway, see also United States wv.
Martinez-Fuerte, 428 U.S. 543, 550, 96
S.Ct. 3074, 49 L.Ed.2d 1116 (1976) (uphold-
ing checkpoint stops for illegal aliens near
the border); and drug testing programs
that require every person involved in a
given activity to submit to urinalysis. See,
e.g., Bd. of Educ. v. Earls, 536 U.S. 822,
837, 122 S.Ct. 2559, 153 L.Ed.2d 735 (2002)
(permitting random drug testing of stu-
dents involved in extracurricular activi-
ties).

[18] Dragnet searches are justified if
they satisfy a balance of interests and are
necessary because a regime of individual-
ized suspicion could not effectively serve
the government’s interest. In Camara, the
Court suggested that if the legislative
standards were reasonable, probable cause
existed because “the only effective way to
seek universal compliance with the mini-
mum standards required by municipal
codes is through routine periodic inspec-
tions of all structures.” Camara, 387 U.S.
at 535-36, 538, 87 S.Ct. 1727. Based on this
rationale, there could not reasonably be an
individual suspicion because the inspec-
tions are routine and periodic. The Court
has subsequently found that the traditional
probable cause standard “may be unhelp-

ful in analyzing the reasonableness of rou-
tine administrative functions.” Nat’
Treasury Emps. Union v. Von Raab, 489
U.S. 656, 668, 109 S.Ct. 1384, 103 L.Ed.2d
685 (1989) (emphasis added) (constitution-
ality of drug-testing program analyzing
urine specimens of employees who applied
for promotion to positions involving inter-
diction of illegal drugs). In Von Raab, a
case involving a routine search that set out
to prevent hazardous conditions from de-
veloping, the Court found that such
searches can be conducted “without any
measure of individualized suspicion.” Id.

In the 1980s, the Court recognized a
separate category of administrative
searches for groups of people shown to
possess reduced expectations of privacy,
including students, New Jersey v. T.L.O.,
469 U.S. 325, 340, 105 S.Ct. 733, 83
L.Ed.2d 720 (1985), government employ-
ees, O’Connor v. Ortega, 480 U.S. 709,
725, 107 S.Ct. 1492, 94 L.Ed2d 714
(1987), probationers, Griffin v. Wisconsin,
483 U.S. 868, 879, 107 S.Ct. 3164, 97
L.Ed.2d 709 (1987), and parolees, Samson
v. California, 547 U.S. 843, 847, 126 S.Ct.
2193, 165 L.Ed.2d 250 (2006). These types
of searches typically carry stigmatic bur-
dens imposed by suggestions of wrongdo-
ing, as they target those who are general-
ly more likely to be likely to engage in
wrongdoing, e.g., probationers and pa-
roles, than other individuals. Eve Bren-
sike Primus, Disentangling Administra-
twe Searches, 111 Colum. L. Rev.at 272.
While these cases did not require the
same level of individualized suspicion typi-
cally required to authorize a Fourth
Amendment search because of the per-
son’s reduced expectation of privacy, the
requirement of individualized suspicion
was not entirely eliminated. In Griffin,
for instance, the probationer had a re-
duced expectation of privacy because a
refusal to permit a home visit to search
for weapons was a violation of the terms
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of his or her probation, and because pos-
session of a weapon without permission
was a violation of law. Griffin, 483 U.S. at
871, 107 S.Ct. 3164. Even given the re-
duced expectation of privacy, however, a
relatively high degree of individualized
suspicion was required, as the probation
officer, before entering the home, had to
consider “the reliability and specificity of
[the informant’s] information, the reliabili-
ty of the informant (including whether the
informant has any incentive to supply in-
accurate information), the officer’s own
experience with the probationer, and the
need to verify compliance with rules of
supervision and state and federal law.” Id.
(internal quotations omitted).

[19]1 A child protection home inspec-
tion order like the one at issue here is
neither a dragnet search nor a search of
an individual with a reduced expectation of
privacy. It is not a dragnet-type search
because it does not involve home visits of
all homes in an area for a limited purpose
as in Camare to inspect wiring. Home
visits by DHS are in no sense “routine and
periodic,” but rather must be based upon
credible allegations of evidence of neglect
occurring in the specified home. Mother
likewise has no reduced expectation of pri-
vacy in the sanctity of her home based
upon any suspicion of potential wrongdo-
ing (like with, e.g., probationers and pa-
roles), and DHS does not rely on the Grif-
fin or Samson line of cases. As a result,
while home visits in the child neglect con-
text are conducted by civil government
officials rather than members of law en-
forcement, they do not fit within the two
categories of “administrative searches” en-

17. Child neglect could in some cases result in
criminal charges. The CPSL defines ‘“child
abuse” to include intentionally, knowingly or
recklessly “[c]ausing serious physical neglect
of a child.” 23 Pa.C.S. § 6303. In turn, ‘‘seri-
ous physical neglect” can include the “failure
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titled to reduced Fourth Amendment and
Article 1, Section 8 protections.

[20] Moreover, DHS’s entry into Moth-
er’'s home cannot remotely be character-
ized as a “minimally intrusive” spot check.
DHS argued in its brief filed with this
Court that the trial court informed Mother
that DHS would only check for working
utilities, windows, a stove, food and beds.
DHS’s Brief at 26. Although it is hard to
fathom how the operability of windows
could be determined without entering ev-
ery room to determine the existence of a
window, in its order granting DHS permis-
sion to enter Mother’s home, the trial
court imposed no limitations and provided
only that the search would “assess the
home to verify if mother’s home is safe and
appropriate.” Petitions to Compel Cooper-
ation Order, 6/11/2019. The order thus
placed no limitations on the scope of the
search, leaving it entirely in DHS’s discre-
tion as to the thoroughness of the search,
including, if it so chose, a general rummag-
ing of all of the home’s rooms and the
family’s belongings.

[21] In Wyman, a refusal to allow a
home inspection would have the limited
consequence of termination of the condi-
tional governmental financial assistance. In
the case of any court ordered entry by a
child protective service agent, depending
upon the findings in the home, the inspec-
tion could result in criminal charges for
child abuse!” or for any criminal activity
discovered during the search. More signifi-
cantly, the home visit could result in the
parents’ loss of their children, either tem-
porarily or permanently. The United
States Supreme Court has held that natu-

to provide a child with adequate essentials of
life, including food, shelter or medical care.”
Id. If CPS makes a finding of abuse, they can
initiate the proceedings to take a child into
protective custody. 23 Pa.C.S. § 6315(a)(4).
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ral parents have a fundamental liberty in-
terest in the “care, custody, and manage-
ment” of their children and that a natural
parent’s “desire for and right to the com-
panionship, care, custody, and manage-
ment of his or her children is a [liberty]
interest far more precious than any prop-
erty right.” Santosky v. Kramer, 455 U.S.
745, 753, T758-59, 102 S.Ct. 1388, T1
L.Ed2d 599 (1982) (citations omitted).
Likewise, this Court has affirmed that the
right to make decisions concerning the
care, custody, and control of one’s children
is one of the oldest fundamental liberty
interests protected by due process. Hiller
v. Fausey, 588 Pa. 342, 904 A.2d 875, 885
(2006) (citing Troxel v. Granville, 530 U.S.
57, 67, 120 S.Ct. 2054, 147 L.Ed.2d 49
(2000); see also Lassiter v. Dept of Soc.
Servs. of Durham Cty, N.C., 452 U.S. 18,
27, 101 S.Ct. 2153, 68 L.Ed.2d 640 (1981)
(observing that “a parent’s desire for and
right to the companionship, care, custody
and management of his or her children is
an important interest that undeniably war-
rants deference and, absent a powerful
countervailing interest, protection”). Ac-
cordingly, while state agencies have an
interest in investigating credible allega-
tions of child neglect, nothing short of
probable cause, guided by the traditional
principles that govern its federal and state
constitutional limitations, will suffice when
a trial court makes a determination as to
whether or not to authorize a home visit.

The trial court and Superior Court here
both cited the Beck Concurrence for the
proposition that “[wlhat constitutes proba-
ble cause in the child protective arena is
far different from what constitutes proba-
ble cause in the criminal lawl,]” Petition to
Compel Cooperation, 875 A.2d at 380
(Beck, J., concurring), and that as a result
a distinct or lesser standard of probable
cause is sufficient for a home inspection in
a child neglect investigation. In Petition to
Compel, the Susquehanna County Services

for Children and Youth (“C & Y”) filed a
petition to compel cooperation to permit a
caseworker to make a home visit of the
family residence as part of a child abuse
investigation. In its petition, C & Y
averred that it had received a referral of
possible child abuse at the residence and
that the parents had refused to allow the
visit. The trial court, without conducting a
hearing, signed an order directing the par-
ents to comply with a home visit, and
subsequently denied their motion for a
temporary stay — stating in his order that
55 Pa. Code § 3490.55() provides that a
home visit is mandatory.

Parents filed a notice of appeal, arguing
that, inter alia, the order was unsupported
by probable cause and therefore violated
their state and federal constitutional rights
against unreasonable searches and sei-
zures. The majority opinion, authored by
then-Judge Kate Ford Elliott, unanimously
held first that 55 Pa. Code § 3490.55(),
despite its mandatory requirement of a
home visit, was subject to the limits of
Fourth Amendment and Article I, Section
8 jurisprudence. In so holding, the majori-
ty decision rejected C & Y’s contention
that Section 3490.55(1)) may be enforced
without regard to constitutional limitations
on entry into a private residence. Petition
to Compel Cooperation, 875 A.2d at 374.
To the contrary, the court, relying in sub-
stantial part on the Third Circuit’s decision
in Good discussed earlier, held that a re-
quest for a home visit could be enforced
only upon a showing of probable cause or
an exception thereto (e.g., exigency). The
court likewise rejected C & Y’s contention,
based upon the Supreme Court’s decision
in Wyman, that because social workers
played an important role in protecting chil-
dren, constitutional protections did not ap-
ply to them.

To accept the defendants’ claims about
the reach of Wyman would give the
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state unfettered and absolute authority
to enter private homes and disrupt the
tranquility of family life on nothing more
than an anonymous rumor that some-
thing might be amiss.

Despite the defendants’ exaggerated
view of their powers, the Fourth
Amendment applies to them, as it does
to all other officers and agents of the
state whose requests to enter, however
benign or well-intentioned, are met by a
closed door. There is, the defendants’
understanding and assertions to the con-
trary notwithstanding, no social worker
exception to the strictures of the Fourth
Amendment.

Id. at 376 (quoting Walsh, 240 F. Supp. 2d
731, 746-47 (citations omitted)).

Having rejected C & Y’s contention that
no showing of probable cause was required
before the trial court could order a home
visit, the panel in Petition to Compel Coop-
eration easily concluded that in its petition
C & Y had not presented sufficient facts to
establish probable cause in its petition.
The petition was based solely on C & Y’s
belief that a home inspection was statutori-
ly mandated. The petition cited only to a
Childline referral for possible “medical ne-
glect,” with no explanation or description
of the alleged neglect. It did not contend
that an emergency situation existed or that
the child’s life was in imminent danger. Id.
at 378. There were no allegations support-
ing a nexus between the family home and
the factual allegations of child abuse (.e.,
“medical neglect”). Id. In the absence of
probable cause, the court reversed the tri-
al court’s order permitting entry into the
family home.

The Beck Concurrence was joined by
the two other members of the panel. De-
spite unanimous acceptance, the Beck Con-
currence was dicta, as its discussion of the
probable cause standard was entirely irrel-
evant to the disposition of the case where
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there were no allegations to support prob-
able cause because the agency did not
believe that any were necessary given the
statutory mandate. Moreover, aside from
saying the standard is different when a
child protective services home inspection is
at issue rather than a criminal investiga-
tion, it does not explain how that is so. The
Beck Concurrence instead more generally
provides that “[sJocial services agencies
should be held accountable for presenting
sufficient reasons to warrant a home visit.”
Petition to Compel Cooperation, 875 A.2d
at 380 (Beck, J., concurring).

Contrary to DHS and the lower courts
here, we do not read the Beck Concur-
rence to advocate for a lesser standard of
proof, or a lesser quantum of evidence, to
establish probable cause in the child ne-
glect context. After all, the court in Peti-
tion to Compel Cooperation (including
Judge Beck) reversed the trial court’s
grant of authority to enter the family
home based upon a lack of evidence to
demonstrate probable cause and criticized
C & Y for its “exaggerated view” of its
powers to do so without first satisfying
constitutional requirements. In context,
the Beck Concurrence merely recognizes
that because the context of a child service
home inspection is different from a crimi-
nal investigation, the facts supporting
probable cause to enter the home will like-
wise be different.

[22] We agree that the evidence neces-
sary to establish probable cause in the
child neglect context will sometimes be
“different” than is typically presented in a
criminal case. For example, a disinterested
magistrate in an application for a criminal
search warrant cannot consider prior
knowledge of the subject of the search. In
contrast, as discussed later at page 45 note
21, in a child protective service petition to
compel a home visit, the judge presented
with the petition oftentimes, by design,
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may have been assigned continuing over-
sight over matters involving the family
whose home is the subject of the inspec-
tion. The judge’s prior knowledge of the
family circumstances will be part of the
probable cause analysis. But what is not
“different” is that the evidence necessary
to establish probable cause in both settings
must be evaluated pursuant to certain ba-
sic principles developed primarily in
search and seizure jurisprudence (given
the abundance of caselaw in this area) —
including the existence of a nexus between
the areas to be searched and the suspected
wrongdoing at issue, an assessment of the
veracity and reliability of anonymous
sources of evidence, and consideration of
the age of the facts in relation to the facts
presented to establish probable cause.
These fundamental principles are critical
to ensure that a court’s finding of probable
cause is firmly rooted in facts that that
support a constitutional intrusion into a
private home.

18. Our holding is in agreement with the bind-
ing panel decision in Petition to Compel Coop-
eration, 875 A.2d at 375-76. The Concurring
and Dissenting Opinion insists that it does not
favor implementation of a ‘“‘social workers
exception”’ to permit DHS caseworkers to ob-
tain home visit orders without a showing of
probable cause. Concurring and Dissenting
Op. (Dougherty, J.) at 638-39. Other than to
describe the type of evidence that is not re-
quired to establish probable cause in the child
welfare context (i.e., the type or quantum of
evidence necessary in the criminal context),
the Concurring and Dissenting Opinion does
not identify what type or quantum of evidence
is required to establish probable case in the
child welfare milieu. The Concurring and Dis-
senting Opinion references the “individual-
ized and fact-sensitive civil administration’” of
the CPSL, id. at 639. but offers no indication
of any evidence of individualized suspicion or
fact-sensitive information” actually discover-
ed or developed by DHS in this case. Like-
wise, the Concurring and Dissenting Opinion
indicates that in accordance with its ‘“risk
assessment model,” DHS must have ‘“‘some
discretion in translating the information sup-
plied by a reporter, along with any other

[23] We expressly hold that there is no
“social worker exception” to compliance
with constitutional limitations on an entry
into a home without consent or exigent
circumstances.’® While most often applied
with respect to the police, the United
States Supreme Court has ruled that
“[t]he Dbasic purpose of [the Fourth]
Amendment ... is to safeguard the priva-
cy and security of individuals against arbi-
trary invasions by governmental offi-
cials.” New Jersey v. T.L.O., 469 U.S. 325,
335, 105 S.Ct. 733, 83 L.Ed.2d 720 (1985)
(emphasis added). As a result, the Fourth
Amendment applies equally whether the
government official is a police officer con-
ducting a criminal investigation or a case-
worker conducting a civil child welfare in-
vestigation. Dubbs v. Head Start, Inc., 336
F.3d 1194, 1205 (10th Cir. 2003) (“[Tlhe
defendants’ contention that the Fourth
Amendment does not apply in the ‘non-
criminal’ and ‘noninvestigatory’ context is
without foundation.”).

information revealed through its own screen-
ing and assessment processes, into risk as-
sessment categories such as ‘homelessness’
and ‘inadequate basic care.”” Id. at 642-43.
As presented in this case, such “discretion,”
however, is not really discretion at all, but
rather a license to translate simple allegations
of an unidentified reporter (without any cor-
roboration whatsoever) into serious conten-
tions that might threaten the removal of the
children from the home. At the evidentiary
hearing, caseworker Richardson translated a
contention that the family slept outside of the
Philadelphia Housing Authority as part of
Mother’s protesting activities into a claim that
the family was homeless. Likewise, an appar-
ent observation by the unidentified reporter
that he or she had not seen Mother feed one
of the children during an eight-hour period
mushroomed into a serious contention of ne-
glect, not just on the night in question (again,
during Mother’s protesting activities) but also
in the family home necessitating a DHS home
visit. This bald translation of the information
provided by the reporter in the guise of evi-
dence presented at the hearing cannot, under
any type or quantum of evidence, establish
probable cause.
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[24] We thus join the vast majority of
other federal and state courts in explicitly
recognizing that the Fourth Amendment
(and our own Article I, Section 8) applies
to searches conducted in civil child neglect
proceedings, which have the same poten-
tial for unreasonable government intrusion
into the sanctity of the home. See, e.g.,
Andrews v. Hickman Cty., Tenn., 700 F.3d
845, 863-64 (6th Cir. 2012) (“Fourth
Amendment standards are the same,
whether the state actor is a law enforce-
ment officer or a social worker.”); Roska
ex rel. Roska v. Peterson, 328 F.3d 1230,
1250 n. 23 (10th Cir. 2003) (“[A]bsent prob-
able cause and a warrant or exigent cir-
cumstances, social workers may not enter
an individual’s home for the purpose of
taking a child into protective custody.”);
Walsh, 240 F. Supp. 2d at 746-47 (“[Als-
sertions to the contrary notwithstanding,
[there is] no social worker exception to the
strictures of the Fourth Amendment.”);
People v. Dyer, 457 P.3d 783, 789 (Colo.
App. 2019); State in Interests of A.R., 937
P.2d 1037, 1040 (Utah Ct. App. 1997), aff'd
sub nom., State ex rel. A.R. v. C.R., 982
P.2d 73 (Utah 1999); In re Diane P., 110
AD.2d 354, 494 N.Y.S.2d 881, 883-85
(1985); In re Robert P., 61 Cal.App.3d 310,
132 Cal. Rptr. 5, 11-12 (1 Dist. 1976) (stat-
ing that the Fourth Amendment applies in
civil child protective proceeding).

C. The Absence of Probable Cause in
the Present Case

[25] In criminal matters, when pre-
sented with an application for a search
warrant, the issuing authority considers
only the information contained in the “four
corners” of the application and the sup-
porting affidavit. Commonwealth v. Hous-
man, 604 Pa. 596, 986 A.2d 822, 843 (2009);
Pa.R.Crim.P. 203(B). In contrast, here
both the trial court and the Superior Court
also took into consideration the testimony
presented at the evidentiary hearing on
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the Petitions to Compel. We take no issue
with this approach in connection with ef-
forts to establish probable cause to compel
a home visit as long as the testimony is
cabined by the allegations in the petition.
We note that the CPSL contains no provi-
sion requiring the trial court to conduct an
evidentiary hearing in connection with the
filing of a petition to compel cooperation
with a home visit in a proceeding initiated
by the filing of a GPS report. At its discre-
tion, the trial court may either hold an
evidentiary hearing or issue a ruling on
the averments of fact set forth in the
petition to compel. In either case, a proba-
ble cause finding must be supported by the
allegations in the petition and supporting
testimony, if any.

[26-29] In this regard, we note that
the two dissenting opinions both disagree
that the evidence at the hearing must be
limited to the averments set forth in the
Petitions to Compel, and even take no
issue with DHS’s decision to amend the
content of the Petitions to Compel by pre-
senting testimony in direct contradiction to
the allegations that it had set forth in
those Petitions to Compel. Concurring and
Dissenting Opinion (Dougherty, J.) at 641-
43; Dissenting Opinion (Mundy, J.) at 657-
58. We disagree, as parents, in order to
protect the sanctity of their homes, are
entitled, at a minimum, to the basic tenets
of due process, which include, fundamen-
tally, the key principles underpinning due
process — notice and an opportunity to be
heard. Pa. Bankers Ass’n v. Pa. Dep’t of
Banking, 598 Pa. 313, 956 A.2d 956, 965
(2008). DHS may not, consistent with the
fundamental principles of due process, set
forth its allegations of alleged wrongdoing
in a verified petition to compel a home
visit, but then at the evidentiary hearing
on the petition present entirely contrary
evidence. The Petitions to Compel in this
case were verified by a representative of
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DHS, but as both of the dissenting opin-
ions acknowledge, DHS’s sole witness
(caseworker Richardson) took the stand
and disavowed key evidence in the Peti-
tions to Compel regarding the family’s al-
leged homelessness (namely that she saw
Mother and her children enter the home).
Concurring and Dissenting  Opinion
(Dougherty, J.) at 641-43; Dissenting
Opinion (Mundy, J.) at 657-58. What had
not been an issue even mentioned in the
Petitions to Compel (homelessness) sud-
denly became a significant issue, at least in
the eyes of the trial court. The Petitions to
Compel thus not only failed to provide
Mother with notice of an important issue,
but also misled her with regard to the
evidence that DHS intended to introduce
at the evidentiary hearing. If Mother had
been on notice of a need to prove that her
family lived in the home, she could have
introduced any of numerous forms of proof
(e.g., recent bills, rental or mortgage docu-
ments, etec.) The trial court ordered the
home visit, at least in part, to determine
whether DHS’s allegation of homelessness
“had merit.” Trial Court Opinion, 9/9/2019,
at 7 Adequate notice for due process pur-
poses includes the “right to notice of the
issues and an opportunity to offer evidence
in furtherance of such issues.” Id. at 965.
When the allegations of wrongdoing and
the evidence to support them may be
changed during the course of the hearing
itself, parents have little or no opportunity
either to prepare or respond to any con-
tentions of alleged neglect directed against
them.

As recounted above, DHS’s involvement
in this case began with an anonymous GPS
report. At the hearing, caseworker Rich-
ardson testified that the GPS report con-
tained allegations of “homelessness and in-
adequate basic care” of Mother’s children.
N.T., 6/11/2019, at 5. The Petitions to Com-
pel do not state that Mother was homeless,
but rather only that on one occasion three

weeks prior to the filing of the GPS report
Mother and her family had been seen
sleeping outside of the Philadelphia Hous-
ing Authority and on a more recent occa-
sion Mother had been observed protesting
outside of the Philadelphia Housing Au-
thority from noon until eight in the eve-
ning. See Petitions to Compel, 5/31/2019,
1 J. The Petitions to Compel likewise do
not describe any generalized “inadequate
basic care,” but rather allege only that
during the eight hours she was protesting
at the Philadelphia Housing Authority on
May 21, 2019, it was “unknown” whether
she had fed her children. Id.

To the extent that the contention that
the family slept outside of the Philadelphia
Housing Authority on one occasion could
be construed as evidence of homelessness
(rather than just part of her protesting
activities), DHS disproved this contention
during its limited investigation. First, the
anonymous source of the GPS report pro-
vided DHS with the family’s address, and
DHS then promptly sent a representative
of Project Home to approach Mother.
Mother informed the representative of her
protesting activities at the Philadelphia
Housing Authority but denied that she or
her family was homeless. Caseworker
Richardson then verified Mother’s address
in DHS’s files and proceeded to the resi-
dence, where she confronted Father and
later observed the arrival of Mother and
the children. Id. 1 L. Caseworker Richard-
son left but returned later in the day,
when she again found Mother and Father
at the home. Having located the family’s
home and repeatedly finding Mother and
Father there, any allegation of homeless-
ness was rendered moot. If all of this was
not sufficient evidence of a lack of home-
lessness, by the end of the evidentiary
hearing DHS unmistakably confirmed that
it no longer considered the family to be
homeless, as it requested an order to con-
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duct a home visit at the very house where
caseworker Richardson had visited twice
on the day in question.

[30] At that juncture, the only remain-
ing allegation in the Petitions to Compel
was that the anonymous reporter had not
observed Mother feed one of the children
on a single day for approximately eight
hours. The DHS caseworker’s character-
ization of this allegation as “inadequate
basic care” was hyperbole. At the hearing,
DHS did not offer any evidence to corrob-
orate this specific allegation or of any oth-
er instance of current neglect of the chil-
dren of any kind that it discovered in its
investigation prior to filing the Petitions to
Compel.

Without reference to the claims in the
Petitions to Compel, or recognition of the
lack of evidence to support them, the trial
court questioned Mother regarding the
status of the utility service to the home,
the presence of food in the home, whether
there was adequate bedding and clothing,
whether the children had treating physi-
cians and dentist, and whether Mother was
employed. See N.T., 6/11/2019, at 12-14.
Although Mother answered these ques-
tions appropriately by denying any general
neglect of her children (and without any
allegation or evidence to the contrary), the
trial court nevertheless concluded that the
evidence presented formed the basis for a
finding of probable cause to grant DHS a
home visit:

The Motion to Compel and the hearing

confirmed that one of the main factors of

the DHS investigation is the matter of
homelessness and if the alleged address
of the family was suitable for Children.

The home assessment by DHS would be

19. The Dissenting Opinion contends that as
“the allegations of homelessness remained an
issue, along with the allegations of inadequate
basic care, there was a clear connection be-
tween the allegations in the petition and the
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able to determine the claims for both

homelessness and inadequate care of

Children have merit. The trial court de-

termined that the Motion to Compel

provided probable cause to complete the
assessment of the family home.
Trial Court Opinion 9/9/2019, at 7-8.

This analysis reveals a decision and fact-
finding untethered to the allegations or
evidence before the trial court. Richard-
son’s testimony confirmed that the family
was not homeless,”” and there were no
allegations in the Petitions to Compel, and
no evidence presented at the hearing, to
substantiate any issues with the children’s
health or that the home was lacking in any
respect. We reiterate: the only potentially
viable allegation of any current or ongoing
neglect before the trial court at the hear-
ing on the Petitions to Compel was an
anonymous report of a possible failure to
feed one of the children for a portion of
one day. DHS offered no evidence to cor-
roborate this allegation or to support the
more general contention that the children
were malnourished or otherwise not regu-
larly being fed. Without any evidence to
substantiate the allegations of neglect of
the children, no probable cause existed to
order DHS to conduct a home visit.

[31] To the extent that the trial court
was suspicious that the home conditions of
prior years could possibly have returned
despite the lack of evidence to even sup-
port a suspicion, this was a fundamental
error. Respectfully, reasoning of this sort
appears to rest on an unsupportable pre-
sumption that once neglectful parents will
always be deficient in the care of their
children. Mother and Father had resolved
the home-related issues in prior years, re-

requested investigative home visit.”” Dissent-
ing Opinion (Mundy, J.) at 659. For all of the
reasons set forth here, we respectfully dis-
agree that the record supports such a conten-
tion.
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sulting in DHS lifting Y.W.-B.’s protective
supervision in 2015. At the time of the
events at issue here, there was no evidence
of any reoccurrence of those prior short-
falls. While it was not inappropriate for the
trial judge to view any current allegations
through the prism of prior experiences
with the family, it was entirely inappropri-
ate to order a home visit based solely on
prior events without any evidence of a
reoccurrence.

As a reviewing court, the Superior
Court’s inquiry was limited to determining
whether there was a substantial basis in
the record for the trial court to find proba-
ble cause. Jacoby, 170 A.3d at 1082. As we
outlined in connection with the trial court’s
ruling, the paucity of evidence offered in
this proceeding does not provide a sub-
stantial basis for a finding of probable
cause. The Superior Court erred in reach-
ing a contrary conclusion.

The averments in DHS’s petition, sup-
ported by evidence at the hearing, cor-
roborated the initial report that Mother
was outside the [Philadelphia Housing
Authority] office and the allegation that
there was a fire at Mother’s current
residence. Although Mother asserted
her previous residence was damaged by
fire, the trial court was under no obli-
gation to credit Mother’s alleged expla-
nation, particularly since DHS workers
ultimately observed at least some dam-
age to Mother’s current residence,
namely the boarded-up window, which
was consistent with damage from a fire.
Cf. Commonwealth v. Torres, [564 Pa.
86], 764 A.2d 532, 538 n.5, 539 & 540 n.8
(2001) (corroboration of information
freely available to the public does not
constitute sufficient indicia of reliability,
but indications that a sources had some
“special familiarity” with a defendant’s
personal affairs may support a finding of
reliability).

The trial court was also entitled to con-
sider its prior experiences with the fami-
ly, as well as Mother’s demeanor at the
hearing. See Pet. to Compel, 875 A.2d at
380 (Beck, J., concurring). Moreover, it
was within the province of the trial court
to resolve conflicts between the petition
to compel and the testimony at the hear-
ing when evaluating whether there was
probable cause to compel Mother’s coop-
eration with the home visit. Cf. [Com-
monwealth v.] Marshall, [523 Pa. 556],
568 A.2d [590], 595.

ok ook

Moreover, there was a “link” between
the allegations and DHS’s petition to
enter the home. See D.R., 216 A.3d at
295. Accordingly, we affirm the trial
court’s conclusion that that there was a
fair probability that Children could have
been in need of services, and that evi-
dence relating to the need for services
could have been found inside the home.

In Interest of Y.W.-B, 241 A.3d at 390.

The Superior Court’s probable cause
analysis fails in several respects. First,
while the court indicated that there was a
“link” between the allegations and DHS’s
petition to enter the home, it did not ex-
plain what that link was between the home
inspection and the allegation that Mother
may have failed to feed one of the children
for eight hours. To establish probable
cause, there must be a specific “nexus
between the items to be [searched] and the
suspected crime committed[.]” Common-
wealth v. Johnson, — Pa. ——, 240 A.3d
575, 587 (2020) (plurality) (quoting Com-
monwealth v. Butler, 448 Pa. 128, 291 A.2d
89, 90 (1972)); see also Commonwealth. v.
Kline, 335 A.2d 361, 364 (Pa. Super. 1975)
(“Probable cause to believe that a man has
committed a crime on the street does not
necessarily give rise to probable cause to
search his home.”). In the case that the
Superior Court cited to support the neces-
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sity of a nexus, In Interest of D.R., 216
A.3d 286 (Pa. Super 2019), affirmed, —
Pa. ——, 232 A.3d 547 (2020),”° the Fay-
ette County child protective services agen-
cy filed a motion seeking to compel cooper-
ation with a home inspection, alleging that
it had received three reports of incidents
in which a father was observed to be under
the influence of an unspecified substance,
and that during one of those instances, he
was in the company of one of his five
children. The Superior Court reversed the
trial court’s grant of the motion, conclud-
ing, inter alia, that the agency had wholly
failed to allege a connection between the
alleged misconduct and the family’s home.
Id. at 294-95 (“[Clritically, Fayette CYS
did not allege a link between the alleged
abuse/neglect and the parents’ home.”).

[32] Based upon our review of the rec-
ord, no nexus existed between the allega-
tions in the Petitions to Compel and Moth-
er’s home. The Petitions to Compel state
that during an eight-hour period, while
protesting before the Philadelphia Housing
Authority, it was “unknown” whether
Mother fed her child who was with her.
This allegation has no connection whatso-
ever to the family’s home. Even assuming
a lack of food in the home on the day of
the inspection, that would not be evidence
to support the contention that Mother
failed to feed one of her children during

20. This Court’s review was limited to address-
ing the agency’s authority to compel a parent
to submit to an observed urine sample for
analysis as part of its investigation. In Interest
of D.R., 232 A.3d at 558. We affirmed the
Superior Court’s ruling that under the unam-
biguous provisions of the CPSL, the agency
lacked any such authority. Id. at 559. We did
not grant allocatur to consider the issues
raised in the current appeal.

21. Although not discussed in the proceedings
in this case, we recognize that the trial judge
who issued the order in question presided
over the 2013 dependency matter for one year
prior to its termination. As such, he was
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her eight-hour protest on May 21, 2019 in
front of the Philadelphia Housing Authori-
ty. We reiterate that there was no evi-
dence, or even an allegation, that the chil-
dren exhibited signs of malnourishment or
even that DHS uncovered other days in
which the children appeared to go without
food.

Second, the Superior Court also erred
in considering Mother’s prior experiences
with DHS in its probable cause analysis
because the trial court placed no express
reliance on it. Y.W.-B’s dependency ended
in 2015 when DHS ceased its protective
supervision and discharged the dependen-
cy matter. The GPS report contained no
allegations that any of the prior deficien-
cies in the home (e.g., flea infestation, lack
of interior walls) had reoccurred or was
currently occurring. The current child
protective services investigation is not a
continuation of the prior proceeding, but
rather is wholly unrelated to the prior
proceeding that DHS itself terminated in
2015 after concluding that the then-exist-
ing issues with the family home had been
satisfactorily rectified. The fact that Moth-
er earned the discharge of the dependency
petition four years prior to this proceed-
ing, with no proof of any intervening epi-
sodes, made the prior experience totally
irrelevant.!

aware of the discharge of that petition and the
fact that the conditions giving rise to those
proceedings has been ameliorated well in ad-
vance of the current matter. In addition, the
same trial judge granted a petition to compel
an inspection of Mother’s home in 2016 and
the petition was discharged the day after the
inspection. See supra note 5. This interaction
between Mother and the agency was not con-
tained in the current petitions to compel or
referenced in the proceedings in this case.
In many counties, repeat incidents involving
child welfare are assigned to the same judge
for purposes of continuity with the family.
When a petition to compel compliance with a
home inspection is presented to a judge with
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[331 Moreover, according to the Peti-
tions to Compel, the current allegations
against Mother were related solely to her
presence near the Philadelphia Housing
Authority and not to any conditions exist-
ing inside her current residence. Again,
Mother’s prior experiences with DHS that
ended in 2015 were four years old and
there was no evidence of any reoccurrence
of prior problems. They were therefore
stale and provided no evidentiary basis to
establish probable cause to enter the
home. Stale evidence may not be used to
establish the probable cause to issue a
search warrant; instead, the conclusion
that probable cause exists must be “based
on facts which are closely related in time
to the date the warrant is issued.” Com-
monwealth v. Jones, 506 Pa. 262, 484 A.2d
1383, 1389 (1984) (Zappala, J., dissenting).
“If too old, the information is stale, and
probable cause may no longer exist.” Com-
monwealth v. Leed, 646 Pa. 602, 186 A.3d
405, 413 (2018); In re Smith Children, 26
Mise.3d 826, 891 N.Y.S.2d 628, 635 (N.Y.
Fam. Ct. 2009) (“[W]hile the statute re-
quires the court to consider the child pro-
tective or criminal history of a family, such
history cannot be proffered as the sole
basis for seeking a pre-petition order to
gain entry into their home in connection
with a new investigation commenced by an
anonymous report ... three years later.”);
see also Commonwealth v. Tolbert, 492 Pa.
576, 424 A.2d 1342, 1344 (1981) (“If the
issuing officer is presented with evidence
of criminal activity at some prior time, this
will not support a finding of probable
cause as of the date the warrant issues,
unless it is also shown that the criminal
activity continued up to or about that
time”.).

prior case involvement with the parents, the
judge will be making a probable cause deter-
mination with knowledge of the previous pro-
ceedings and dispositions. To the extent rele-

[34] Next, the Superior Court failed to
address the reliability of the information
contained in the Petitions to Compel,
which was provided exclusively by the un-
identified source that filed the GPS report.
DHS offered no evidence at the evidentia-
ry hearing to establish the credibility and
reliability of the source or to corroborate
any of the information provided by the
source. This Court has ruled that where
probable cause is “almost entirely based
on information gleaned from anonymous
sources [and] there is no attempt
made to establish either the basis of
knowledge of the anonymous sources or
their general veracity, a strong showing of
the reliability of the information that they
have relayed” is required to support a
finding of probable cause. Commonwealth
v. Torres, 564 Pa. 86, 764 A.2d 532, 540
(2001); see also Florida v. J.L., 529 U.S.
266, 270, 120 S.Ct. 1375, 146 L.Ed.2d 254
(2000) (holding that anonymous tip that
juvenile was carrying a weapon did not
justify a stop and frisk because “[iln the
instant case, the officers’ suspicion that
J.L. was carrying a weapon arose not from
any observations of their own but solely
from a call made from an unknown location
by an unknown caller.”); Commonwealth v.
Cramutola, 450 Pa.Super. 345, 676 A.2d
1214, 1216 (1996) (“[IInformation provided
to the police by an anonymous source can
establish probable cause if it is corrobo-
rated.”) (emphasis added); Croft v. West-
moreland Cty. Children and Youth Servs.,
103 F.3d 1123, 1127 (38d Cir. 1997) (holding
that in connection with searches in the
child protective services context, “[the in-
vestigator] was not ... entitled to rely on
the unknown credibility of an anonymous
informant unless she could corroborate the
information through other sources which

vant, the judge may take into account these
prior encounters. Here, in issuing the order,
the trial judge did not invoke reliance of
Mother’s history in his courtroom.
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would have reduced the chance that the
informant was recklessly relating incorrect
information or had purposely distorted in-
formation.”); In re Smith Children, 891
N.Y.S.2d. at 634 (“In the absence of other
reliable information, this Court finds that
an anonymous SCR report alone is insuffi-
cient to establish ‘probable cause’ for the
issuance of an order of entry in a child
protective investigation[.]”).

In the present case, the identity of the
individual who provided the allegations of
neglect summarized in the Petitions to
Compel was never identified and did not
testify at the evidentiary hearing. The fail-
ure to testify was significant in at least
four respects. First, there was no evidence
to corroborate the anonymous report. In
fact, the conjecture as to homelessness was
specifically rebutted by Mother to the Pro-
ject Home representative and by DHS’s
own investigation and its request for an
order to enter the same home that Case-
worker Richardson twice visited. Second,
the trial court lacked any opportunity to
observe the individual’s testimony to as-
sess his or her credibility. Third, Mother
had no opportunity to provide support for
her contention that the GPS report had
been filed in retaliation for her protests of
the policies of the Philadelphia Housing
Authority, which she could have done if,
for example, the source of the GPS report
had any affiliation with that governmental
body. Fourth, the lack of testimony left

22. Mother has consistently denied that she
had either of her children with her during her
protests on May 215t, a contention contradict-
ed only by the anonymous source of the GPS
report.

23. The Concurring and Dissenting Opinion
disagrees with this statutory analysis on the
grounds that there is some overlap in the
definitions of “child abuse” and “child ne-
glect.” Concurring and Dissenting Opinion
(Dougherty, J.), at 640-41. While there is
some overlap, it is minimal and clearly not
implicated in this case. The definition of
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unclear the foundation for the statement in
the Petitions to Compel that it was “un-
known” whether Mother fed her children
during the time she was protesting. Did
the source observe Mother -continually
throughout the eight hours of protest on
May 21% without seeing Mother provide
food to the child?® Or, conversely, did the
source of this allegation observe Mother
with child only sporadically during the
eight hour period, such that Mother could
have fed the child on many (unobserved)
occasions throughout that time period?

[35] Finally, and significantly, DHS
had no obligation to keep the identity of
the source of the GPS report confidential
or to shield him or her from testifying at
the evidentiary hearing. The trial court
mistakenly believed that DHS was legally
required to keep the name of the anony-
mous source confidential and, accordingly,
citing 23 Pa.C.S. § 6340(c), sustained
DHS’s objections when Mother’s counsel
asked Richardson to identify the anony-
mous source of the GPS report. Trial
Court Opinion, 9/9/2019, at 8. Section
6340(c) of the CPSL, however, only re-
quires DHS to keep confidential the name
of an anonymous reporter of a CPS report,
ie., a report alleging child abuse. 23 Pa.
C.S. § 6340(c). No similar provision in the
CPSL protects the source of a GPS re-
port, i.e., a report of, inter alia, child ne-
glect.?

“child abuse” includes, inter alia, “[s]erious
physical neglect by a perpetrator constituting
prolonged or repeated lack of supervision or
the failure to provide the essentials of life,
including adequate medical care, which en-
dangers a child’s life or development or im-
pairs the child’s functioning. ”” 55 Pa. Code
§ 3490.4. The alleged child neglect in this
case, involving an uncorroborated allegation
of a single instance of potentially failing to
feed one of the children for one eight hour
period is not the type of serious prolonged
and repeated physical neglect necessary to
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Our General Assembly has drawn a
clear distinction between an individual who
makes an anonymous report of child abuse
as opposed to one of child neglect — DHS
must guard the confidentiality of an indi-
vidual making allegations of child abuse in
a CPS report, but has no similar obli-
gations in cases involving GPS reports al-
leging child neglect. While DHS could
have called the source of the GPS report in
this case to provide testimony to corrobo-
rate the claims against Mother, it chose
not to do so and, accordingly, the allega-
tions set forth in the Petitions to Compel,
based solely on this single uncorroborated
anonymous source, were insufficient to es-
tablish probable cause to justify entry into
Mother’s home. See, e.g., Torres, 764 A.2d
at 540.

[36] In its probable cause analysis, the
Superior Court placed heavy weight on
Mother’s perceived demeanor at the evi-
dentiary hearing. While her demeanor may
well have had some effect on the trial
court’s evaluation of her credibility, we are
aware of no legal authority to support the
proposition that the demeanor of a wit-
ness, without more, constitutes a basis for
a finding of probable cause to permit entry
into that individual’s home. In this regard,
and without condoning disrespect for the
court or the proceeding, we note that
Mother’s demeanor may well have been, in
whole or in part, a reflection of her frus-
tration based on her view that the entire
episode was in retaliation for her protest-
ing activities.

constitute child abuse under the definition of
that term in 55 Pa. Code § 3490.4. In the
overlap case hypothesized by the Concurring
and Dissenting Opinion, the trial court judge
would make the call on the appropriate cate-
gorization and treat the identity of the report-
er accordingly. Here however, we apply the
CPSL to the case before us.

24. It is not clear how the trial court could
have made such a finding of fact. The Superi-

[371 The Superior Court’s reference to
fire damage in Mother’s current home in
its probable cause analysis is dehors the
record in this case. The trial court made
no finding of fact that Mother’s current
home had suffered any fire damage. While
the Petitions to Compel did indicate that
Mother had advised the Project Home
worker that a fire had destroyed a prior
residence, the trial court did not, based
upon a boarded window or otherwise, con-
clude that the present home had suffered
fire damage.” Fire damage in the current
home was not even mentioned at the evi-
dentiary hearing or in the trial court’s
subsequent Rule 1925(a) written opinion.
In short, the trial court did not, as did the
Superior Court, take the leap from the
existence of a boarded window to fire dam-
age inside the home in the absence of any
evidence in support.

For these reasons, Mother’s constitu-
tional rights were violated. The order com-
pelling her cooperation with a governmen-
tal intrusion into her home was deficient
for want of probable cause. Accordingly,
we reverse the order of the Superior
Court.

Order reversed.

Chief Justice Baer and Justices Saylor
and Wecht join the opinion.

Justice Dougherty files a concurring and
dissenting opinion in which Justice Todd
joins.

Justice Mundy files a dissenting opinion.

or Court rightly notes that the trial court had
no obligation to find Mother’s testimony re-
garding a fire at a previous home to be credi-
ble. In Interest of Y.W.-B., 241 A.3d at 390.
The result, however, would merely be to dis-
believe that the previous home had been de-
stroyed by fire. Absent any evidence that a fire
had damaged Mother’s current home, her tes-
timony regarding her prior home could not be
“transferred” to her current home.
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JUSTICE DOUGHERTY, concurring
and dissenting

I concur in the result. Specifically, I
agree with the majority’s conclusion the
juvenile court’s order directing appellant
to comply with a child welfare home safety
assessment lacked a sufficient basis, and
the Superior Court therefore erred in con-
cluding the record supports a finding of
probable cause. I appreciate the majority’s
serupulous attempt to pronounce clear pa-
rameters of probable cause around the
domain of child protection, where bright-
line standards are scarce, and I under-
score my thorough agreement with the
majority’s conclusion the facts of this rec-
ord do not establish probable cause under
any type or quantum of evidence. Howev-
er, I view substantial elements of the ma-
jority’s reasoning as incongruous, and po-
tentially deleterious to the development of
more context-specific, and arguably more
appropriate, jurisprudence. But, upon this
record of insufficient facts, the majority
makes significant pronouncements of child
welfare law and practice regarding issues
neither properly before this Court nor, in
my view, necessary for resolution of this
case; these statements may hamper county
agencies’ ability to effectively assess and
serve vulnerable families. I therefore dis-
sent from the majority’s analysis.

There is no dispute here regarding
whether the Child Protective Services Law
(CPSL) and the related regulations gov-
erning the Department of Human Services
and county children and youth agencies

1. See, e.g., Wojcik v. Town of N. Smithfield, 76
F3d 1 (Ist Cir. 1996); Tenenbaum wv.
Williams, 193 F.3d 581 (2d Cir. 1999); Good
v. Dauphin Cty. Soc. Servs. for Children &
Youth, 891 F.2d 1087, 1093 (3d Cir. 1989);
Wildauer v. Frederick Cty., 993 F.2d 369, 372
(4th Cir. 1993); Roe v. Tex. Dep’t of Protective
& Regulatory Servs., 299 F.3d 395, 407-08
(5th Cir. 2002); Doe v. Heck, 327 F.3d 492
(7th Cir. 2003); Calabretta v. Floyd, 189 F.3d
808 (9th Cir. 1999); Roska ex rel. Roska v.
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must be enforced within the constitutional
limits imposed by the Fourth Amendment
to the United States Constitution. The par-
ties, the lower courts, over a decade of
jurisprudence governed by the Superior
Court’s decision in In re Petition to Com-
pel Cooperation, 875 A.2d 365 (Pa. Super.
2005), and each of the federal circuit courts
confronting constitutional claims related to
child protection investigations,' all agree
the Fourth Amendment’s protection
against unreasonable searches requires a
showing of reasonable government need to
compel inspection of a home by an agency
acting under a child protection statute. We
ostensibly granted discretionary review to
consider whether the Superior Court be-
low granted the Philadelphia Department
of Human Services (DHS) “sweeping au-
thority to enter and search a private
home” in violation of state and federal
constitutional protections, allegedly with-
out a link between the General Protective
Services (GPS) report and anything partic-
ular inside the home. Interest of Y.W.-B.,
243 A.3d 969, 969-70 (Pa. 2021) (per cu-
riam). But, the question of what measure
of probable cause applies to an administra-
tive search sought by an agency perform-
ing a child protection investigation is an
issue of first impression for this Court, and
the arguments advanced by the parties
actually focus on whether the record be-
fore the trial court provided a basis to
meet any standard of probable cause at
all.?

Peterson, 328 F.3d 1230, 1240-42 (10th Cir.
2003).

2. Preliminarily, the question of whether ap-
pellant preserved her state law claim under
Article I, Section 8 of the Pennsylvania Con-
stitution circumscribes the scope of my analy-
sis. Although, as the majority indicates, appel-
lant claimed a violation of both federal and
state provisions in the trial court and Superi-
or Court, see Majority Opinion at 613 n.10,
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I. The Superior Court’s decision
in Petition to Compel

The thorny issue we confront here was
previously considered by the Superior
Court in Petition to Compel. The question
before that court was broad: whether con-
stitutional protections against unreason-
able searches applied at all to home in-
spections sought by a children and youth
agency pursuant to the CPSL. See Peti-
tion to Compel, 875 A.2d at 374. Noting
the absence of Pennsylvania law on the
subject, the panel in Petition to Compel,
like the majority in the present case, drew
significant guidance from Good v. Dau-
phin County Social Services for Children
and Youth, 891 F.2d 1087 (3rd Cir. 1989),
and Walsh v. Erie County Department of
Job & Family Services, 240 F. Supp. 2d
731 (N.D. Ohio 2003), both federal cases,
respectively reversing and denying sum-
mary judgment on Section 1983 civil
rights claims regarding child protection
searches performed without a warrant.?
Id. at 375-79. Good and Walsh each held

appellant’s contention in this Court is that the
Pennsylvania Constitutional provision affords
greater protection than the Fourth Amend-
ment does, and consequently certain probable
cause exceptions developed under the federal
law do not apply. See Appellant’s Brief at 42-
54, citing, inter alia, Commonwealth v. Ed-
munds, 526 Pa. 374, 586 A.2d 887, 888, 897-
98 (1991) (declining to adopt federal good-
faith exception to the exclusionary rule).
However, DHS argues appellant’s expansion-
of-protection argument is waived under Com-
monwealth v. Bishop, 655 Pa. 270, 217 A.3d
833, 840-42 (2019), in which we held preser-
vation of a claim seeking departure from fed-
eral constitutional law requires an appellant
to assert and develop — to the trial court and
on intermediate appeal — why the state con-
stitutional provision at issue should be inter-
preted more expansively than its federal coun-
terpart. Here, appellant did not do so, and,
consistent with Bishop, 1 therefore view her
departure claim as waived, and regard her
state law claim as coterminous with a claim
under the Fourth Amendment. Id. at 838, 841.
As a result, to the extent necessary for resolu-

the Fourth Amendment applied to the
searches performed under child protection
statutes, although neither addressed the
merits of a claim probable cause was lack-
ing, nor did they consider situations where
a warrant had issued or a pre-deprivation
hearing had been held. Observing, based
upon Good and Walsh, that Fourth
Amendment and Article I, Section 8 prin-
ciples applied to child protection investiga-
tions, as well as the primacy of the privacy
interest in one’s home, and the agency had
provided only a single allegation of medi-
cal neglect unconnected to the child’s
home environment, the Petition to Compel
panel vacated the lower court’s ex parte
order granting the home inspection. The
panel pronounced as the law of the Com-
monwealth that constitutional protections
against unreasonable searches require a
children and youth agency to “file a veri-
fied petition alleging facts amounting
to probable cause to believe that an act
of child abuse or neglect has occurred
and evidence relating to such abuse will

tion of this case, I view federal Fourth
Amendment jurisprudence, and our cases in-
terpreting Article I, Section 8 as coterminous
with its federal counterpart, as appropriate
binding precedent.

3. See 42 U.S.C. § 1983. Though effective for
answering the broad question then before the
panel in Petition to Compel, the utility of these
federal cases accedes to some important lim-
its discussed infra, i.e., they assume the truth
of the plaintiffs’ allegations of objectively
egregious conduct (an assault by police to
compel an investigation of poor housekeeping
in Walsh, and a strip search based upon an
anonymous report of bruises in Good), and
determine the agents were not entitled to
qualified immunity, because a factfinder
could conclude the government actors per-
forming the searches could not reasonably
believe they had authority to search plaintiffs’
homes without a warrant or on the basis of
exigency. See Good, 891 F.2d at 1095-96;
Walsh, 240 F. Supp. 2d at 744, 749-50, 758-
60.
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be found in the home.” Petition to Com-
pel, 875 A.2d at 377 (emphasis added). The
panel’s rationale and holding are endorsed
by the majority and both parties in the
present appeal. See Majority Opinion at
624-26, Appellant’s Brief at 39-40, Appel-
lee’s Brief at 16, 22 n.3.

I make these observations regarding Pe-
tition to Compel in response to appellant’s
central claim the rule of law articulated by
the Superior Court’s decision below allows
for a sweeping, unlimited search of a pri-
vate home “not compatible with Fourth
Amendment jurisprudence” because the
court failed to confine its holding to the
particular definition of “general protective
services” provided in the CPSL regula-
tions. Appellant’s Brief at 15-16, 20-21, 32,
40-41, 53. The “rule of law” to which appel-
lant refers is a nearly word-for-word reit-
eration of the accepted “rule of law” from
Petition to Compel: “an agency may obtain
a court order compelling a parent’s cooper-
ation with a home visit upon a showing of
a fair probability that a child is in need
of services, and that evidence relating to
that need will be found inside the
home.” Id. at 16-17; Interest of Y.W.-B.,
241 A.3d 375, 386 (Pa. Super. 2020) (em-
phasis added), citing Petition to Compel,
875 A.2d at 377-78. In adapting this mini-
mally-nuanced version of the holding from
Petition to Compel regarding a child abuse
investigation under the CPSL, to the type
of “general protective services” assess-
ment involved in this case, the panel below
explicitly incorporated this Court’s defini-
tion of “probable cause,” as well as the
CPSL’s definition of “general protective
services” and relevant regulations. See 1d.
at 383-84, quoting, inter alia, Common-
wealth v. Jones, 605 Pa. 188, 988 A.2d 649,
655 (2010) (defining “probable cause” as a
common-sense determination of “fair prob-
ability” evidence would be found in a par-
ticular place); id. at 384, quoting 23 Pa.
C.S. § 6303(a) (defining “general protec-

265 ATLANTIC REPORTER, 3d SERIES

tive services” as “ ‘[t]hose services and ac-
tivities provided by each county agency for
cases requiring protective services, as de-
fined by the department in regulations’”)
and 55 Pa. Code § 3490.223 (further defin-
ing “general protective services”); id. at
384 n.8, quoting 55 Pa. Code § 3490.4 (de-
fining “protective services” to include child
abuse and general protective services). It
therefore appears appellant’s entire argu-
ment takes the Superior Court’s reference
to a child “in need of services” fully out of
context, and appellant would be satisfied if
the panel instead had merely referred
more explicitly to a child “in need of pro-
tective services.” Consequently, I view ap-
pellant’s challenge to the Superior Court’s
“rule of law”, which comprises the issues
upon which we granted allocatur, as with-
out merit.

I further observe that neither DHS nor
its amicus argues in favor of implementing
the “social worker exception to the Fourth
Amendment” the majority rejects. Relat-
edly, I cannot agree with the majority’s
casting of Judge Beck’s famous concurring
opinion in Petition to Compel — joined,
notably and unusually, by both panel mem-
bers in the majority — as generally irrele-
vant, aside from its recognition the facts
supporting probable cause for a home in-
spection will likely be different from those
in a criminal investigation. Majority Opin-
ion at 625-26. In my view, the Beck Con-
currence potently declared “simply requir-
ing an agency to show ‘probable cause’ as
it is defined in the criminal law is not
enough[,]” and encouraged close consider-
ation of the nature and context of each
scenario, along with the fullest of all possi-
ble disclosures of relevant information by
children and youth agencies requesting to
compel a home inspection, in light of the
significantly different purposes and goals
of child protection versus those of law
enforcement. Petition to Compel, 875 A.2d
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at 380 (Beck, J., concurring) (emphasis
added).

Thus, I would not minimize the signifi-
cance of the Beck Concurrence. Judge
Beck’s astute warning to avoid applying
“the standard notion of probable cause in
criminal law” to child protection cases is
not without authoritative support, and in-
deed, it reflects important, diverging fed-
eral court probable cause jurisprudence
involving non-criminal investigations. See,
e.g., Griffin v. Wisconsin, 483 U.S. 868,
873, 875-76, 877-78 & nn4 & 6, 107 S.Ct.
3164, 97 L.Ed.2d 709 (1987) (administra-
tive search requires reasonableness only,
rather than quantum of concrete evidence
to support probable cause; warrantless
search of probationer’s home was reason-
able where state’s Department of Health
and Social Services regulatory scheme pro-
vided “special needs” for the supervision of
a special population “beyond the normal
need for law enforcement[ which] make
the warrant and probable-cause require-
ment impracticable”), quoting New Jersey
v. T.L.0O., 469 U.S. 325, 351, 105 S.Ct. 733,
83 L.Ed.2d 720 (1985) (Blackmun, J., con-
curring); Ferguson v. City of Charleston,
532 U.S. 67, 68, 79-80, 121 S.Ct. 1281, 149
L.Ed.2d 205 (2001) (warrantless, suspicion-
less search fits “special needs” exception
only when “divorced from the State’s gen-
eral interest in law enforcement”); Darryl
H. v. Coler, 801 F.2d 893, 901 (7th Cir.
1986) (because discretion of caseworker
was circumscribed by regulatory standards
and child could refuse to cooperate, child
abuse investigation including inspection of
child’s body could be conducted without
meeting the strictures of probable cause or
warrant requirement); Tenenbaum .
Williams, 193 F.3d 581, 604 (2d Cir. 1999)

4. The majority criticizes my analysis here as
failing to indicate what evidence might be
required to establish probable cause in the
child welfare context. See Majority Op. at 627
n.18. I reiterate that I do not dispute there

(noting possibility of “special needs” cir-
cumstances where warrant and probable
cause would not effectively protect child);
Franz v. Lytle, 997 F.2d 784, 791 (10th
Cir. 1993) (“critical distinction[ ]” between
social work and law enforcement “justifies
a more liberal view of the amount of prob-
able cause that would support an adminis-
trative search”).

Similarly, I view the distinct features of
the individualized and intimately fact-sen-
sitive civil administration of the CPSL, as
compared to the strictly-prescribed princi-
ples of criminal law and procedure utilized
to enforce the Crimes Code, as important
considerations — not for the purpose of
excusing a proper showing of reasonable
or probable cause — but to competently
balance risks of harm to the vulnerable
child and the sacrosanctity of the family
home.* After all, despite well-established
Fourth Amendment standards developed
through criminal law, we nevertheless con-
tinue to pronounce often fine-grained dis-
tinctions between assessments of probable
cause necessary to support an arrest
(where the conclusion concerns the guilt of
the arrestee), and probable cause to search
(where the conclusions concern the present
location of items sought and their connec-
tion with a crime), as well as the not-quite
probable cause (i.e., a reasonably articula-
ble suspicion) required to perform an in-
vestigatory stop and subsequent search.
See Terry v. Ohio, 392 U.S. 1, 20-27, 88
S.Ct. 1868, 20 L.Ed.2d 889 (1968) (reason-
able suspicion affords “due weight” to
“specific reasonable inferences which [an
officer] is entitled to draw from the facts in
light of his experience”; however, “good
faith” and “inarticulate hunches” are insuf-

was insufficient evidence presented in this
case, and also note that I describe several
examples to this effect infra, in Section IV of
this opinion.
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ficient support); see also, e.g., Common-
wealth v. Hicks, 652 Pa. 353, 208 A.3d 916,
925, 940, 946 (2019) (applying Terry, inves-
tigative stop based on officer’s “inchoate
and unparticularized suspicion or hunch”
did not satisfy reasonable suspicion stan-
dard) (internal quotations omitted).

I further note the contours of an appro-
priate Fourth Amendment analysis are, to
some extent, shaped by the General As-
sembly’s intentional enactments of special-
ized laws, with their particularly-defined
purposes and elements, which must be
considered when determining whether an
adequate quantum of evidence supports
the requested invasion of privacy. See
Hicks, 208 A.3d at 954 (Dougherty, J.,
concurring), quoting Illinois v. Wardlow,
528 U.S. 119, 123, 120 S.Ct. 673, 145
L.Ed.2d 570 (2000) (where legislature ex-
ercises its exclusive power to pronounce
which acts are crimes and define them, “it
is the elements of those crimes that offi-
cers must consider when determining
whether there is ‘reasonable, articulable
suspicion that criminal activity is afoot’”).
The Beck Concurrence did not further ex-
pound upon the parameters of probable
cause in cases arising under the CPSL,
perhaps due to the panel’s unanimous
agreement regarding the dispositively in-
sufficient record before it. But, in my re-
spectful view, Judge Beck foresaw the per-
nicious allure of applying our existing,
well-developed criminal law rubric within
the context of a child welfare investiga-
tion — exemplified by several problematic
assumptions and conclusions relied upon
throughout the majority’s analysis in this
case — which risks arriving at incorrect,
plausibly dangerous results.

II. Criminal law and child protection
distinctions
The criminal law standards relied upon
by the majority, see Majority Opinion at
617-19, address the constitutional probable
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cause requirements for obtaining an ex
parte warrant to search for specific evi-
dence of criminal activity to be seized
for use in proving a crime. Analogy to
the customized procedural and substantive
requirements developed in response to
these particular features of criminal search
warrants may be all that exists in the
Commonwealth’s jurisprudence to aid our
analysis here, but, in my view, it is at best
an approximate, awkward fit.

A

First, and foremost, the CPSL is not a
criminal statute. It is a civil law statute
administered by the Pennsylvania Depart-
ment of Human Services (the Department)
to implement and regulate a program of
child protection with the stated purpose of,
wter alia, “providing rehabilitative ser-
vices for children and parents involved so
as to ensure the child’s well-being and to
preserve, stabilize and protect the integri-
ty of family life wherever appropriate[.]”
23 Pa.C.S. § 6302(b). “It is the goal of
children and youth social services to en-
sure for each child in this Commonwealth
a permanent, legally assured family which
protects the child from abuse and neglect.”
55 Pa. Code § 3130.11. “The primary pur-
pose of general protective services is to
protect the rights and welfare of children
so that they have an opportunity for
healthy growth and development.” 23 Pa.
C.S. § 6374(a). “Implicit in the county
agency’s protection of children is assis-
tance to parents in recognizing and reme-
dying conditions harmful to their children
and in fulfilling their parental duties more
adequately.” Id. § 6374(b). To that end,
each county is responsible for administer-
ing a program of children and youth social
services that provides, inter alia, “[s]er-
vices designed to keep children in their
own homes; prevent abuse, neglect and
exploitation; and help overcome problems
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that result in dependency and delinquen-
ey[;]” and “[slervices designed to reunite
children and their families” if circum-
stances require the child’s removal. 55 Pa.
Code §§ 3130.12(c), 3490.231; 23 Pa.C.S.
§ 6373. Of course, referrals to law enforce-
ment may at times arise in such situations,
but, fundamentally, an investigating case-
worker is not law enforcement. As well,
although there might naturally be some
resistance to a protective services investi-
gation, the caseworker’s purpose and duty
is to render the services necessary to keep
children safe in their own homes. See id.

Unlike our expansive crimes code and
detailed Rules of Criminal Procedure,
which together define every possible of-
fense requiring law enforcement with
strictly-construed precision and delineate
their consequences and warrant proce-
dures, the CPSL defines only two circum-
stances authorizing an agency’s unwanted
involvement in family privacy: when the
child is in need of either “child protective
services” as a result of child abuse, or
“general protective services” to address
additional needs related to potential for
harm, such as neglect. Each of these is
broadly defined, and their concepts and
protocols overlap. For example, beyond
solely intentional injuries, child abuse call-
ing for “child protective services” may in-
clude omissions in care which create a
likelihood of injury, cause physical neglect
(including failure to provide age-appropri-
ate supervision), or contribute to a child’s
mental illness. See 23 Pa.C.S. § 6303.
“General protective services” are those
provided by each county agency “for cases
requiring protective services, as defined
by the [Dlepartment in regulations|,]” id.
(emphasis added); the corresponding regu-
lations’ definition of “protective services”

5. See also 23 Pa.C.S. § 6303 (defining “pro-
tective services’’ as [t]hose services and activi-
ties provided by the department and each

encompasses services both to “children
who are abused” and those “in need of
general protective services[,]” 55 Pa. Code
§ 3490.4.5

The term “general protective services”
includes, most broadly, “[s]ervices to pre-
vent the potential for harm to a child who
[inter alia] [i]s without proper parental
care or control, subsistence, education as
required by law, or other care or control
necessary for his physical, mental, or emo-
tional health, or morals[,]” id. § 3490.223.
Consequently, a child may be both the
subject of a child protective services re-
port, and also in need of general protec-
tive services. A report of suspected child
abuse received by Childline may, after its
initial screening, be assigned to the county
agency for assessment as a GPS report,
and a family may also be accepted for
general protective services following an
unfounded “CPS” (1.e., child protective ser-
vices) investigation; conversely, a report
screened-in as meeting GPS criteria may,
after assessment, be transitioned to a CPS
case for a child abuse investigation. See 23
Pa.C.S. §6334(f); 55 Pa. Code
§§ 3490.32(g), 3490.59(a),  3490.235(a)
(“The county agency shall provide, arrange
or otherwise make available the same ser-
vices for children in need of general pro-
tective services as for abused children[.]”);
Pa. Dep’t oF Hum. Servs, OCYF BurL. No.
3490-20-08, STATEWIDE GEN. PROTECTIVE
Servs. (GPS) RErERRALS, at 2 (Sept. 11,
2020) (referencing guidelines for transi-
tioning reports originally assigned as GPS
reports to CPS reports). Furthermore, a
report of possible neglect based on, for
example, a reporter’s observation a child is
unbathed, hungry, and unsupervised, may
fit either category or none at all, depend-
ing not only upon the veracity of the par-

county agency for children who are abused or
are alleged to be in need of protection under
[the CPSL]") (emphasis added).
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ticular details provided by the reporter (or
lack thereof), but also the agency’s ability
to understand the circumstances — e.g.,
the child’s age and ability, whether the
incident is isolated, or if there is evidence
of further or different maltreatment® —
and assess for safety threats and level of
risk. See 23 Pa.C.S. §§ 6362(e), 6375(c)(2)
(requiring use of Department-approved
risk assessment process to evaluate both
CPS and GPS cases); 55 Pa. Code
§ 3490.321 (providing standards for De-
partment-approved risk assessment pro-
cesses).’

Recognizing the Court must render its
decision in this case without the contextual
aid of any record development regarding
the foundations of the agency’s administra-
tive or investigatory protocols and risk
assessment calculus, I note responsibility

6. Research compiled by the United States De-
partment of Health and Human Services in-
dicates children experiencing one form of
maltreatment may experience others simulta-
neously and are likely to experience recurring
neglect. CuiLDREN's Bureau, U.S. DEep’t oF
Heartn & Hum. Servs, CHILD MALTREATMENT
2019 20-22 (2019), https://www.acf.hhs.gov/
sites/default/files/documents/cb/cm2019.pdf.

7. The majority dilutes my disagreement with
its statutory analysis by imprecisely charac-
terizing it as merely based upon “overlap in
the definitions of ‘child abuse’ and ‘child ne-
glect.”” Majority Op. at 634 n.23. But my
dissent in this regard stems not only from the
particular definitions of these (unquestionably
important) terms, but from the malleable,
transferable, context-specific concepts relat-
ing to the type of protective services (i.e., CPS
or GPS) employed at a given time in a given
case as a result of an agency’s screening,
assessment, or investigatory process — which,
by statute and by regulation, is neither static
nor dependent upon the information supplied
by the reporter.

Of course, this statutory and regulatory
scheme is significantly more complex than the
summary review I provide herein. Its adapta-
bility to an agency’s improved understanding
of the child’s and family’s needs is a critical
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for the particulars of how these screening
and assessment practices are employed
has been delegated to the Department by
the General Assembly. See id; 23 Pa.C.S.
§ 6303 (defining “[rlisk assessment” as
“l[a] Commonwealth-approved systematic
process that assesses a child’s need for
protection or services based on the risk of
harm to the child”); 55 Pa. Code
§ 3490.321(b) (“The Department and coun-
ties will review the implementation of the
risk assessment process on an ongoing ba-
sis to ensure that the standards estab-
lished are consistent with good practice
and the results of research.”); 1d.
§ 3490.321(c) (“The county agency shall
implement the State-approved risk assess-
ment model developed by the Department
in consultation with the Risk Assessment
Task Force.”). In this vein, the agency

feature which, in my respectful view, is dan-
gerously oversimplified by the majority’s use
of regulatory provisions divorced from con-
text to define the services an agency must
provide based on how the report is made. See
id.; see also id. at 617. Even a report as
seemingly anodyne as potentially failing to
feed a child for eight hours while outside
could prove dire in the case of a very young
infant or other especially vulnerable child;
such a report is just as readily an allegation
the child is without care necessary for his
physical health — i.e., GPS report criteria, see
id. at 617, quoting 55 Pa. Code § 3490.223 —
as it is reasonable cause to suspect the child’s
development is endangered by his caregiver’s
failure to provide the essentials of life — i.e.,
CPS report criteria, see id., quoting 55 Pa.
Code § 3490.11(a); id. at 634 n.23, citing 55
Pa. Code § 3490.4 (defining child abuse as
including “‘serious physical neglect”). Addi-
tionally, I note the statutory definition of “‘ser-
ious physical neglect,” differs from the regu-
latory definition described by the majority,
and includes, as forms of child abuse, the
failure to supervise a child in a manner ap-
propriate for the child’s development and
abilities, as well as failure to provide a child
with adequate essentials of life — “including
food, shelter or medical care,” without regard
for whether such deprivation is “prolonged or
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must have some discretion in translating
the information supplied by a reporter,
along with any other information revealed
through its own screening and assessment
processes, into risk assessment categories
such as “homelessness” and “inadequate
basic care.”®

Here, I am troubled by the majority’s
parsing of the information supplied by the
reporter and the categories of risk identi-
fied by DHS without regard for the De-
partment’s evidence-based process. See id.
§ 3490.321(b), supra. Specifically, I dis-
agree with the majority’s conclusion the
DHS caseworker’s testimony — that she
located the family’s address and observed
the arrival of appellant and the children —
“confirmed” the family was not homeless,
and thus any risk of homelessness was
“rendered moot.” Majority Opinion at 629—
30. First, I note that, while the Petition to
Compel Cooperation (Petition) indicates
appellant ushered the children into the
home while DHS was there, the casework-
er herself specifically refuted making that
observation, as follows:

[Appellant’s counsel] Q. You testified

that the allegations were homelessness

and inadequate care. You said you went
out to the home; is that correct?

[DHS] A. T went out to the home; yes, I

did.

Q. You saw the family go into a home?

A. No, I did not. We were standing

outside the entire time.

L

Q. The facts alleged in the petition are

that the father was at the home, and

repeated”’ as the majority insists. 23 Pa.C.S.
§ 6303(b.1).

8. Guidance from the Pennsylvania Depart-
ment of Human Services’ Office of Children,
Youth and Families provides subcategories of
need to be used for the dual purposes of
identifying the primary concerns to address
and allowing for consistent tracking of data.
See Pa. Dep’t of Hum. Servs., OCYF Bull. No.

that the mother arrived at the home
shortly after that and ushered the chil-
dren into the home; is that correct?

A. T do not recall that, no.

Q. All right. I think your counsel can
show you a copy of the petition? Were
you there?

A. That’s fine, but I -- I filed the peti-
tion, and I recall being with the family,
and that’s not what occurred. So, some-
thing could be in the petition, but that’s
not what I stated.

Q. The petition might be false?

A. That could be. It could be a mistake,
but that’s not what occurred.

Q. All right. You have an address that
you went out to; is that correct?

A. Yes, I did.

Q. Was the family living at that address?
A. T have no idea if they were living at
the address because I was not allowed
access into the home.

N.T. 6/11/2019 at 8-10; see also Petition to
Compel Cooperation, 5/31/2019, at T 3(0).
Second, other nonconflicting evidence indi-
cates the address was the same residence
known to DHS and the trial court from
appellant’s prior dependency matter,
which was confirmed by the caseworker
through a public welfare records search.
See N.T. 6/11/2019 at 9-12; Petition at
1 3(k). But there is nothing in the record
to confirm that any person did or could
occupy or enter the address prior to
DHS’s completion of its court-ordered
home assessment. In my view, just as the
Court cannot affirm a finding of probable
cause on these scant facts, the Court

3490-20-08, STATEWIDE GEN. PROTECTIVE SERVS.
(GPS) REererrALs, at 8 (Sept. 11, 2020). The
subcategories, which include “homelessness”
and ‘“‘inadequate basic needs” related to
clothing/food/hygiene, education, health care,
nurturing/affection, and shelter/housing, are
not exhaustive or rigidly applied, but ‘“nu-
anced” examples are ‘“‘provided solely to give
direction to staff[.]”’ Id. at 8, 10-11.
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should not conclusively terminate, as a
matter of law, a fact-intensive DHS inves-
tigation where more information may be
available, but the evidence presented in
the midst of an investigation is insufficient
to warrant home entry. An individual’s
presence at the address on file for public
welfare purposes, without more, is not
proof the address is habitable or that she
lives there. Likewise, I disagree with the
majority’s dismissal of DHS’s identified
concern for “inadequate basic care” as
“hyperbole,” and its determination that the
“only potentially viable allegation” remain-
ing (after ruling out homelessness) was an
anonymous report one child may not have
been fed over a period of several hours
during a protest event which had no con-
nection to conditions of the home. Majority
Opinion at 629-31. Regardless of whether
appellant did or did not feed the child that
day, safe and habitable shelter remains an
essential aspect of providing “basic care”
to a child. See supra n.7.

B.

Although reports provided by mandated
reporters must include the reporter’s iden-
tity and a presumption of good faith, see 23
Pa.C.S. §§ 6313(b)(8), 6318(c), the CPSL
also encourages “[alny person” to make a
report “if that person has reasonable cause
to suspect that a child is a victim of child
abuse[,]” id. § 6312; see also id. § 6302
(one purpose of CPSL is “to encourage
more complete reporting of suspected child
abuse”). The agency must accept and
screen all reports “regardless of whether
the person identifies himself.” 55 Pa. Code
§ 3490.11; see also id. at § 3490.54 (agency
“shall investigate and make independent
determinations on reports of suspected
child abuse” “regardless of whether or not
the person making the report identified
himself”) (emphasis added). As a result,
even anonymous or nonspecific reports are
where an agency’s investigation must be-
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gin. Unlike law enforcement, caseworkers
do not police and patrol; their investiga-
tions do not typically start with knowledge
of any objective facts, as law enforcement
does when a crime occurs. See, e.g., E.Z. v.
Coler, 603 F. Supp. 1546, 1559-60 (N.D.
T11.1985) (“When police are investigating a
crime, investigation is generally after the
fact and no immediate threat to the life of
a dependent child is present. ... [R]equir-
ing child abuse investigators to meet a
probable cause standard or obtain a war-
rant ignores the difficulty of collecting any
evidence other than anonymous tips and
unverified reports in child abuse investiga-
tions.”), aff'd sub nom., Darryl H. v. Coler,
801 F.2d 893 (7th Cir. 1986). Similarly, the
respective roles of confidential informants
in police investigations and anonymous re-
porters of child maltreatment are not
equivalent. A confidential informant re-
ceives some benefit based on the level of
detail and reliability of information provid-
ed in cooperation with the police. A report-
er’s reliability does not stem from his rela-
tionship with the investigator, however,
but from his relationship to the child and
family — requiring careful balancing to
preserve that relationship, for the sake of
the child and family as well as the investi-
gation — and, as a result, may trigger
greater reluctance to provide details, in-
cluding his identity.

For these reasons and others, I disagree
with the majority’s determination DHS has
no basis to maintain the confidentiality of a
reporter whose unsolicited information at
the starting point of an investigation is
categorized by the agency as fitting GPS
criteria as opposed to CPS criteria, a dis-
tinction with plausibly no difference in
some cases. See 23 Pa.C.S. § 6332 (“The
department shall establish a single State-
wide toll-free telephone number that all
persons, whether mandated by law or not,
may use to report cases of suspected child
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abuse or children allegedly in need of gen-
eral protective services.”); but see Majority
Opinion at 633-34. Nor do I agree the
General Assembly “has drawn a clear dis-
tinction between an individual who makes
an anonymous report of child abuse as
opposed to one of child neglect.” Id. at
633-34. As explained supra, the CPSL’s
definition of child abuse includes types of
neglect, and the decision to assign a report
as GPS or CPS belongs to the Department
or agency staff performing the intake
screening, not the lay reporter. See supra
n.7; see also 23 Pa.C.S. §§ 6334, 6362; 55
Pa. Code § 3130.31. It thus seems quite
plausible that the CPS and GPS distinc-
tions are not clear enough to require the
confidentiality of one reporter but not the
other, and the contrary conclusion appears
antithetical to the CPSL’s express purpose
of encouraging more complete reporting of
any and all child abuse. See 23 Pa.C.S.
§ 6302. More importantly, however, the
majority’s sweeping judgment in this re-
gard is a departure from the Department’s
stated practice,” and will have conse-
quences for incident reporting across the
Commonwealth. And, even more proble-
matic, the issue is not one squarely before
us for review. To the extent the parties do
argue the issue, the majority accepts ap-
pellant’s position, but does not address the
reasonable counter-argument of DHS.
DHS observes CPSL subsection 6375(0)

9. See Pa. Der't oF HuM. Servs., PERMISSIVE RE-
PORTERS: FREQUENTLY ASKED QUESTIONS, https://
www.dhs.pa.gov/KeepKidsSafe/Clearances/
Documents/FAQ_Permissive Reporter.pdf
(last visited December 17, 2021).

10. The majority misconstrues my disagree-
ment with its analysis of a reporter’s confi-
dentiality as a disagreement with its statutory
analysis of CPSL Subsection 6340(c). See Ma-
jority Op. at 634 n.23. Though I have high-
lighted here several textual and practical rea-
sons one might disagree with the substance of
the majority’s review of this point, see also

mandates “[ilnformation related to reports
of a child in need of general protective
services shall be available to individuals
and entities to the extent they are author-
ized to receive information under [S]ection
6340[,]” and Section 6340(c) protects the
identity of the person making a report “of
suspected child abuse.” Appellee’s Brief at
38-39, citing 23 Pa.C.S. §§ 6340, 6375(0)
(emphasis added). Although the reporter’s
testimony may well have shed some light,
it may simply be that the reporter was
anonymous, in which case DHS would not
have known the reporter’s identity, let
alone called upon him or her to testify. In
any event, the majority’s rule eradicating a
reporter’s confidentiality appears neither
appropriate nor necessary in the context of
this case. 10

C.

One of the few objective tools available
to agencies performing an initial assess-
ment or investigation is to obtain the fami-
ly’s prior history of agency involvement,
which the regulations require. See 55 Pa.
Code § 3490.321(e)(1) (“[Flactors which
shall be assessed by the county agency
include ... the history of prior abuse and
neglect.”). “Simply put, as the frequency of
known prior abuse/neglect increases, so
does the risk of harm to the child.” PA.
CuiLb WELFARE REes. Ctr, UN1v. oF PITTs-

supra n.7, 1 underscore my view that the
majority’s decision to declare GPS reporters’
identities subject to disclosure conclusively
addresses a discrete issue not encompassed in
our allocatur grant, despite the likelihood of
significant negative impacts as well as the
majority’s recognition that potentially disposi-
tive factors are “clearly not implicated in this
case.” Id. As described supra, the agency, not
the trial court judge, categorizes a report, and
whether the trial court judge can or should
override this agency function is not before us;
further, conditioning a reporter’s confidential-
ity on this after-the-fact determination ap-
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BURGH, A REFERENCE MANUAL FOR THE PENN-
SYLVANIA MoODEL oF Risk ASSESSMENT 22
(2015).1' However, the mere existence of a
previous report is not dispositive of a high
degree of risk; other important factors in-
clude, inter alia, the quantity and quality
of the previous incidents, the abilities of
the child and parent, and whether the
severity of risk has increased over time.
Id. at 22-23. In its updated guidance to
county agencies regarding the initial as-
sessment of GPS reports, the Office of
Children, Youth and Families instructs
“[ilt is critical that county agencies seek
information regarding the child and fami-
ly’s prior history of child welfare involve-
ment .... Prior referral history, previous
indicated reports of abuse or neglect, and
prior services provided to the family offer
important context to inform decision mak-
ing. ... It often entails going beyond the
[reported] maltreatment and the underly-
ing motivations of an individual making a
report.” OCYF Bull. No. 3490-20-08 at 4.

For these reasons, I cannot agree with
the majority’s determination appellant’s
prior experience with the agency from
2013 to 2015 — which includes the removal
of one child for over a year due to the
structurally unsound and deplorable condi-
tions in the home, including lack of heat
and hot water — is “totally irrelevant.”
Majority Opinion at 631-32. The agency’s
requirement to assess it makes it relevant;
the particular circumstances, including the
passage of time and any subsequent histo-

pears to me an absurd, if not harmful, conclu-
sion.

11. http://www.pacwrec.pitt.edu/Curriculum/
1300_PA Rsk Assssmnt_BsterSht/Handouts/
HO 3 ARfrncMnlFrThPAMdIOfRskAssssmnt_
CPSLRevision2015 (2).pdf

12. Moreover, the majority’s conclusion in this
regard is in tension with other aspects of
dependency law, involving a significantly
stricter clear-and-convincing burden of proof,
in which prognostic evidence is routinely ad-

265 ATLANTIC REPORTER, 3d SERIES

ry, afford it due weight. I note the majori-
ty’s conclusion appellant’'s DHS history
was “stale” relies, in part, on the assertion
there was no recurrence of the prior prob-
lems, despite its recognition a subsequent
petition to compel cooperation was granted
in 2016, and the trial judge, who had pre-
sided over both the prior dependency peti-
tion and the 2016 petition to compel, “may
take into account these prior encounters.”
Id. at 611 n.5, 632-33 n.21. In the 2016
petition, DHS averred the family’s home
lacked water service, which was confirmed
by the utility company. Motion to Compel
Cooperation, 10/27/2016, 1 3(d). The major-
ity further rests its legal conclusion of
staleness on indefinite or nonbinding juris-
prudential statements which, as a result of
today’s decision, are now the law of the
Commonwealth despite the fact the issue
was not squarely before the Court — and
not preserved or developed through the
litigation in the lower tribunals.’

D.

Lastly, as the Superior Court aptly ex-
plained in its analysis below, the standards
applicable to ex parte criminal warrants
are ill-suited in cases such as this one
where an evidentiary hearing is held and
the parties may present and cross-examine
witnesses. See Interest of Y.W.-B., 241
A.3d at 385-86. Where an ex parte warrant
issues without notice to the target of the
search, the four corners of the affidavits
supporting the warrant must speak for

mitted to support an adjudication. See In re
R.W.J., 826 A.2d 10, 14 (Pa. Super. 2003); see
also, e.g., N.J. Div. of Youth & Family Servs. v.
Wunnenburg, 167 N.J.Super. 578, 408 A.2d
1345, 1348-49 (App. Div. 1979) (holding an
adjudication of ‘“‘unfitness” in relation to
three older siblings twenty-two months prior
to the requested investigation regarding par-
ents’ newborn child was a sufficient basis to
authorize home entry, “[p]arental unfitness is
a personal characteristic which, ordinarily,
does not vanish overnight, or even within
weeks or months.”).
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themselves with sufficient particularity, re-
liability, and connection between the
search and the need, such that a surprise
invasion would be justified. For law en-
forcement seeking evidence to prove a sus-
pect committed a crime, such a showing is
a fair requirement; criminal activity will
usually leave a “trail of discernible facts”
available whereby probable cause may be
established. LaFave, 5 Search & Seizure
§ 10.3(a) (6th ed.). This is not the case
where a safety threat exists behind closed
doors, especially if the vietim is not old
enough to attend school, cannot communi-
cate clearly, or is harmed in a way that
does not leave clearly visible injuries. See
id. In such circumstances, the “four-cor-
ners” requirements of personal knowledge
or reasonably trustworthy information
from others to show a specific link to the
home would require an agency to make a
probable cause showing of a thing they do
not know exists in a place accessible only
to those who would hide its existence.® In
this sense, even the term “allegations” is
something of a misnomer, having different
meanings whether in connection with the
original reporter, the GPS assessment re-
port, or the petition to compel; further, the
petition is not “affied to” by an individual
with personal knowledge, but verified by a
legal representative on behalf of the agen-
cy. Moreover, the agency cannot truthfully
allege in a verified petition that a home
contains safety hazards when seeking an
order to investigate whether the home con-

13. I note, as described supra, the reporter in
such a case will likely be someone close to the
child whose confidentiality should be main-
tained for the child’s safety, whether the re-
port is coded as a CPS or GPS.

14. The majority observes, though DHS testi-
fied the GPS report contained allegations of
homelessness and inadequate basic care, “‘the
Petitions to Compel d[id] not state that [appel-
lant] was homeless” or “describe any general-
ized [allegations of] ‘inadequate basic

tains safety hazards.'* And, as a result, we
are left with the quagmire we must now
resolve.

Nevertheless, where the target of the
search in such cases has an opportunity to
challenge the search — before it occurs,
through the adversarial process, in a court
of law subject to appellate review, where a
judge assesses credibility and has the au-
thority to direct the bounds and circum-
stances of the search — I see little reason
for typical warrant constraints to apply. I
am therefore unpersuaded by the majori-
ty’s pronouncement the evidence at a hear-
ing on a petition to compel cooperation
must be cabined by the allegations in the
petition. See Majority Opinion at 631-32.
Unrelated risk factors may be identified in
the course of an investigation; preventing
the consideration of additional, relevant ev-
idence beyond the allegations in the peti-
tion would appear only to further delay
resolution of the matter to the detriment
of all involved. Our Rules of Juvenile
Court Procedure allow for the liberal
amendment of pleadings, oral motions, the
forgiveness of certain defects in the inter-
est of expeditiously stabilizing the child’s
circumstances, the possibility of continu-
ances in the interests of fairness, and as-
surance of due process safeguards, such as
adequate notice. See Pa.R.J.C.P. 1122,
1126, 1334, 1344. We need not depart from
these principles where an evidentiary pro-
ceeding commences from a petition to com-
pel cooperation.

care[.]’ ” Majority Opinion at 628-29. I coun-
ter that DHS could not aver appellant was
homeless or provided inadequate basic care
because it was unable to obtain appellant’s
cooperation to rule in or out whether these
concerns were true; if such facts were avail-
able, an order to compel cooperation would
be unnecessary. However, as discussed fur-
ther infra, I see no reason why DHS could not
aver in its petition what categories of concern
it sought to assess.
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Thus, in my view, several of the judg-
ments foundational to the majority’s analy-
sis, made here within the specific confines
of establishing probable cause as opposed
to definitive proof, unduly restrict as a
matter of law the discretion and scope of
an agency’s child protection investigation.
These judgments also hamper rather than
encourage the more complete assessment
of fact-bound risk factors better suited to
the discretionary functions of the agency,
and the factfinding function of the trial
court, than to the review function of an
appellate court. Nonetheless, I still agree
with the majority’s result, for reasons that
follow.

II1. Probable cause and administrative
searches

As we have explained many times in our
criminal law jurisprudence, the United
States Supreme Court dictates the requi-
site probable cause to warrant a search by
law enforcement in terms of reasonable-
ness and fair probabilities based upon a
totality of the circumstances; that is: based
upon a “balanced assessment of the rela-
tive weights of all the various indicia of
reliability (and unreliability)” of all the cir-
cumstances in a warrant affidavit, the
magistrate should make a commonsense,
non-technical decision of whether there is
a fair probability of discovering evidence of
criminal activity. Illinois v. Gates, 462 U.S.
213, 232, 234-38, 103 S.Ct. 2317, 76
L.Ed.2d 527 (1983) (“[P]robable cause is a
fluid concept—turning on the assessment
of probabilities in particular factual con-
texts — not readily, or even usefully, re-
duced to a neat set of legal rules.”); see
also, e.g., Commonwealth v. Clark, 611 Pa.
601, 28 A.3d 1284, 1287-88 (2011) (applying
Gates, the reliability of hearsay informa-
tion in an anonymous tip need not depend

15. The majority cites T.L.O. to support its
pronouncement the Fourth Amendment “ap-
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on the veracity and basis of knowledge of
the informant if corroborated by other in-
formation).

However, the High Court has also ex-
plained this traditional “probable-cause
standard is peculiarly related to crimi-
nal investigations” and is “unhelpful in
analyzing the reasonableness of routine
administrative functions, especially where
the [glovernment seeks to prevent the de-
velopment of hazardous conditions[.]” Na-
tional Treasury Employees v. Von Raab,
489 U.S. 656, 667-68, 109 S.Ct. 1384, 103
L.Ed2d 685 (1989) (internal quotation
marks and citations omitted; emphasis
added), citing, inter alia, Camara v. Mu-
nicipal Court of San Francisco, 387 U.S.
523, 535, 87 S.Ct. 1727, 18 L.Ed.2d 930
(1967). Though searches for administrative
purposes, like searches for evidence of
crime, are encompassed by the Fourth
Amendment, “[plrobable cause in the crim-
inal law sense is not required[,]” Marshall
v. Barlow’s, Inc., 436 U.S. 307, 320, 98
S.Ct. 1816, 56 L.Ed.2d 305 (1978), and
“may vary with the object and intrusive-
ness of the search,” Michigan v. Tyler,
436 U.S. 499, 506, 98 S.Ct. 1942, 56
L.Ed.2d 486 (1978) (emphasis added), cit-
mg Camara, 387 U.S. at 538, 87 S.Ct.
1727. See also O’Connor v. Ortega, 480
U.S. 709, 723, 107 S.Ct. 1492, 94 L.Ed.2d
714 (1987) (“[TThe appropriate standard for
administrative searches is not probable
cause in its traditional meaning.”); New
Jersey v. T.L.0., 469 U.S. 325, 341, 105
S.Ct. 733, 83 L.EEd.2d 720 (1985) (“Where a
careful balancing of governmental and pri-
vate interests suggests that the public in-
terest is best served by a Fourth Amend-
ment standard of reasonableness that
stops short of probable cause, we have not
hesitated to adopt such a standard.”),’

plies equally” to criminal and noncriminal
investigations. Majority Opinion at 626-27,
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citing, inter alia, Terry, 392 U.S. at 1, 88
S.Ct. 1868, and Camara, 387 U.S. at 534—
539, 87 S.Ct. 1727; Griffin, 483 U.S. at 873,
107 S.Ct. 3164 (“[I]n certain circumstances
government  investigators  conducting
searches pursuant to a regulatory scheme
need not adhere to the usual warrant or
probable-cause requirements.]”).

Under the principles developed through
the High Court’s jurisprudence, the requi-
site demonstration of cause to justify an
administrative search turns on a more
generalized notion of reasonableness than
traditional probable cause, ranging from a
reasonable suspicion of some existing code
violation, see Marshall, 436 U.S. at 320,
98 S.Ct. 1816, to a showing that reason-
able legislative or administrative stan-
dards for conducting an inspection would
be satisfied, see Camara, 387 U.S. at 536-
38, 87 S.Ct. 1727, or where “special needs,

quoting T.L.O., 469 U.S. at 335, 105 S.Ct. 733.
I do not disagree that the Fourth Amendment
applies to both. However, in my observation,

T.L.O. does not support the proposition the
provision applies in equal measure in both
situations; rather, it dispensed with tradition-
al probable cause requirements and held
searches of school students required neither a

warrant nor “strict adherence to the require-

ment that searches be based on probable
cause”’ in favor of a justification based ‘‘sim-
ply on the reasonableness” of a search which
best serves the public interest. T.L.O., 469
U.S. at 340-41, 105 S.Ct. 733; but see Majority
Opinion at 621 n.15.

16. See, e.g., Tyler, 436 U.S. at 509, 98 S.Ct.
1942; T.L.O., 469 U.S. at 337, 340, 105 S.Ct.
733; Roska, 328 F.3d at 1248; Walsh, supra
n.3. The majority indicates these cases do not
particularly rely on Camara nor contradict its
conclusions that no social worker exception
to the Fourth Amendment exists and that
“traditional probable cause requirements”’
apply in the context of a child protection
home assessment, see Majority Opinion at 621
n.15; but I respectfully disagree.

Addressing the government’s entry and in-
spection of a private property for the purpose
of determining the cause of a fire, Tyler ex-
plicitly relied upon the Camara principle that
the probable cause showing required to au-

beyond the normal need for law enforce-
ment” would make the traditional proba-
ble-cause requirement impracticable, Grif-
fin, 483 U.S. at 873, 107 S.Ct. 3164. See
also O’Connor, 480 U.S. at 723, 107 S.Ct.
1492.

I would not, as the majority does, reject
the relevance of Camara with respect to
child protection home inspections. See Ma-
jority Opinion at 621-22. Nor do I urge the
wholesale application of Camara in these
types of cases. However, principles from
Camara remain foundational to adminis-
trative search jurisprudence among the
federal courts, and are omnipresent
throughout the cases and scholarship re-
garding the constitutionality of child pro-
tection investigations — including most of
the cases cited by the majority, underscor-
ing its importance to the matter at hand.'

thorize an administrative search warrant is
distinct from the ‘traditional showing of
probable cause applicable to searches for evi-
dence of crime,” which would apply if arson
was suspected, but otherwise “may vary with
object and intrusiveness of search” and satis-
fied by compliance with relevant regulatory
standards for conducting the search. See Ty-
ler, 436 U.S. at 506 & n.5., 511-12, [98 S.Ct.
1942].

Contrary to the majority’s review of T.L.O.,
respectfully, that decision did rely on Ca-
mara’s balancing principle, significantly
weighing the prohibitive burden of obtaining
a warrant in favor of maintaining safety and
order on school grounds, to curtail the priva-
cy rights of students. T.L.O., 469 U.S. at 337
[105 S.Ct. 733] (“[T]he standard of reason-
ableness governing any specific class of
searches requires ‘balancing the need to
search against the invasion which the search
entails.” "), quoting Camara, 387 U.S. at 536—
537 [87 S.Ct. 1727]; id. at 340-41 [105 S.Ct.
733]; see also supra n.15.

Though declining to excuse child protection
social workers from warrant protocols for the
home entry and removal of a child not be-
lieved to be in imminent danger, the Tenth
Circuit in Roska recognized ‘“the Fourth
Amendment’s strictures might apply different-
ly to social workers” whose principal focus is
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In addition to confirming the Fourth
Amendment applies even to routine home
inspections by non-law enforcement gov-
ernment officials, Camara articulated a ba-
sis to “vary the probable cause test from
the standard applied in criminal cases” in
administrative searches, by degree of rea-
sonableness in light of the government’s
particular need to search balanced against
the invasion the search entails. Camara,
387 U.S. at 537-39, 87 S.Ct. 1727. For
example, where a criminal investigation re-
quires a level of specificity that certain
contraband will be found in a particular
location to justify the search of a dwelling,
the health and safety inspection program
in Camara, the goal of which was to pre-
vent the development of hazardous condi-
tions in private homes, required universal
compliance with periodic inspections to
achieve acceptable results, as “[m]any such
conditions—faulty wiring is an obvious ex-
ample—are not observable from outside
the building and indeed may not be appar-
ent to the inexpert occupant himself.” Id.
at 535-37, 87 S.Ct. 1727.

On the “government need” side of the
reasonableness equation, Camara deter-
mined the need is met “if reasonable legis-
lative or administrative standards for con-
ducting an area inspection are satisfied

the welfare of the child, “justiflying] a more
liberal view of the amount of probable cause
that would support an administrative search”
and assenting to ‘‘something approaching
probable cause.” See Roska, 328 F.3d at 1249-
50.

Additionally, I note other cases cited by the
majority do not lend support for the proposi-
tion that the same notion of criminal-law
probable cause applies in an administrative
child protection proceeding. See Majority
Opinion at 626-27, citing, e.g., In re Robert P.,
[61 Cal.App.3d 310], 132 Cal. Rptr. 5, 11-12
(Dist. 1976) (indicating the Fourteenth
Amendment is implicated in such proceed-
ings, but explicitly declining to extend the
Fourth Amendment’s exclusionary principles).
See also id. at 622-23, citing Von Raab, 489
U.S. at 668 [109 S.Ct. 1384]. Upholding the
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with respect to a particular dwelling”;
however, the Court also considered wheth-
er any less invasive method would achieve
acceptable results. Id. at 537-40, 87 S.Ct.
1727. Camara identified factors including
the routineness of the search, its lack of
personal nature or law enforcement aim,
and the notice and time of day it would be
conducted (i.e., during normal business
hours) to conclude the intrusion was limit-
ed, and enforced the requirement of a
warrant procedure as a necessary protec-
tion of the occupant from unlimited arbi-
trary discretion, i.e., “rummaging,” by the
official in the field. Id. at 532, 537, 539, 87
S.Ct. 1727; but see Majority Opinion at 624
(trial court’s order granting appellant’s
home inspection left search “entirely in
DHS’s discretion” including, “if it so chose,
a general rummaging of all of the home’s
rooms and the family’s belongings”).

Now echoed in harmony with the emi-
nent criminal-law probable cause standard
pronounced in Gates, 462 U.S. at 232, 234-
38, 103 S.Ct. 2317, the importance of Ca-
mara’s proportional balancing test is not
overstated:

[In Camara] the Court has taken the
view that the evidentiary requirement of

routine warrantless drug testing of customs
agents who sought promotions to positions
involving access to firearms and illicit sub-
stances, the Von Raab Court relied not only
upon the routineness of administrative em-
ployment decision-making, but upon ‘‘the
longstanding principle that neither a warrant
nor probable cause, nor, indeed, any measure
of individualized suspicion, is an indispens-
able component of reasonableness in every
circumstance. ... [Olur cases establish that
where a Fourth Amendment intrusion serves
special governmental needs, beyond the nor-
mal need for law enforcement, it is necessary
to balance the individual’s privacy expecta-
tions against the Government’s interests’” to
determine the level of individualized suspi-
cion in the particular context. Von Raab, 489
U.S. at 665-66 [109 S.Ct. 1384].
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the Fourth Amendment is not a rigid
standard, requiring precisely the same
quantum of evidence in all cases, but
instead is a flexible standard, permitting
consideration of the public and individu-
al interests as they are reflected in the
facts of a particular case. This is an
extremely important and meaningful
concept, which has proved useful in de-
fining the Fourth Amendment limits
upon certain other special enforcement
procedures unlike the usual arrest and
search.
LaFave, 5 Search & Seizure § 10.1(b)
(quotations omitted). The majority’s view
of the limited types of administrative
searches enabled by Camara — dragnet
searches, and searches involving special
subpopulations with reduced expectations
of privacy — is certainly useful (to a de-
gree) in identifying the relevant factors
underpinning each line of cases. Justifica-
tion for dragnet searches intended to
achieve universal compliance without the
need for individualized suspicion is predi-
cated not only on the seriousness of the
government’s interest at stake, but also on
the limitation of discretion by officials, ei-
ther through a warrant-type procedure or
a statutory or regulatory regime setting
the terms of the search; for subpopulations
whose expectation of privacy is already
diminished, a showing of at least some
individualized suspicion of wrongdoing is
required in the absence of a warrant. See
Majority Opinion at 622-23; Eve Brensike
Primus, Disentangling Administrative
Searches, 111 Colum. L. Rev. 254, 263
(2011). But, as the majority aptly observes,
a child protection home inspection fits nei-
ther of these two categories. Id. at 623-24.
And as the foregoing explication describes,
the principles of criminal law are not whol-
ly suitable either.
The High Court has articulated other
factors to consider in assessing the inva-
siveness of — and requirements for allow-

ing — an administrative search. Where the
purpose of the search is law enforcement,
the invasion is greater, and traditional
warrant and probable cause requirements
apply. See Ferguson, 532 U.S. at 79-80, 121
S.Ct. 1281; Tyler, 436 U.S. at 508, 98 S.Ct.
1942. However, “[t]he discovery of evi-
dence of crimes in the course of an other-
wise proper administrative inspection does
not render that search illegal or the ad-
ministrative scheme suspect.” New York v.
Burger, 482 U.S. 691, 716, 107 S.Ct. 2636,
96 L.Ed.2d 601 (1987). A supervisory rela-
tionship “that is not, or at least not entire-
ly, adversarial” between the government-
searcher and the object of the search, e.g.,
school and student, employer and employ-
ee, probation officer and probationer, may
demonstrate a special need of the agency
“to act based upon a lesser degree of
certainty than the Fourth Amendment
would otherwise require in order to inter-
venel.]” Griffin, at 879, 107 S.Ct. 3164; see
also O’Connor, 480 U.S. 709, 725-26, 107
S.Ct. 1492; T.L.0., 469 U.S. at 339-40, 105
S.Ct. 733. In all cases, determining the
reasonableness of any search involves a
determination of whether the search was
justified at its inception and reasonably
related in scope to the circumstances that
warranted the interference in the first
place. T.L.O. 469 U.S. at 341, 105 S.Ct.
733, citing Terry, 392 U.S. at 20, 88 S.Ct.
1868.

Though the United States Supreme
Court has not directly addressed the con-
stitutionality of administrative searches
and seizures performed under state child
protection statutes, federal district and cir-
cuit courts reaching the issue provide con-
sistent guidance to the extent they uni-
formly, although generally, establish the
Fourth Amendment’s protections do un-
equivocally apply to child protection inves-
tigations and child removals; the cases are
significantly less consistent, however, with
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regard to the degree of protection to ap-
ply. See supra at 636 n.1. Given the gravity
of interests at stake, the bounds of these
cases are important to consider: they arise
in the posture of summary judgment in
Section 1983 civil rights actions and on the
distinctive fact of a warrantless search by
an agency, which is presumptively unrea-
sonable. See, e.g., Darryl H., 801 F.2d 893
at 901; Tenenbaum, 193 F.3d 581 at 605;
Franz, 997 F.2d 784 at 791; Good, 891 F.2d
1087 at 1095-96; Roska, 328 F.3d 1230 at
1240-42; Walsh, 240 F.Supp.2d 731 at 758-
60. In this limited context, the courts’ reso-
lution turns on whether a basis exists to
reasonably support an exigency or other
exception to the warrant requirement, or
otherwise afford the investigator with a
qualified immunity defense, see, e.g., Ten-
enbaum, 193 F.3d at 605, but does not
reach the merits of whether a warrant
should issue on any set of facts. As a
result, such cases define characteristics of
objectively unreasonable searches only,
and provide little guidance for the magis-
trate or investigating caseworker to assess
what quality and quantity of information
available to describe potentially harmful
circumstances will establish sufficient
cause to justify an invasion of privacy
when evidence of danger is suspected to
exist, but has not been clearly established.

For these reasons, I view the majority’s
reliance on Good and Walsh, which consid-
ered only whether exigent circumstances

17. Similarly, I view the majority’s use of Min-
cey v. Arizona, 437 U.S. 385, 393, 98 S.Ct.
2408, 57 L.Ed.2d 290 (1978), see Majority
Opinion at 619-20, as even farther afield, as
the case dealt with a warrantless multi-day
search by law enforcement of a murder sus-
pect’s home, during which time the suspect
was incapacitated and all of the other house-
hold members were safely relocated. 437 U.S.
at 389, 393, 98 S.Ct. 2408. The High Court
determined the state court’s decision deeming
the murder crime scene per se exigent was
unconstitutional because it excused the police
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excused a warrantless search, to support
its conclusion principles of probable cause
in child protection investigations must al-
ways adhere to those in criminal investiga-
tions, to be somewhat misplaced. The ma-
jority quotes Good as follows: “‘Fourth
Amendment caselaw has been developed in
a myriad of situations involving very seri-
ous threats to individuals and society, and
we find no suggestion there that the gov-
erning principles should vary depending
on the court’s assessment of the gravity
of the societal risk involved.” Majority
Opinion at 619, quoting Good, 891 F.2d at
1094 (emphasis added). However, this por-
tion of the opinion refers not to any judi-
cial approval of a warrant or similar re-
quest to compel an inspection, but to the
district court’s erroneous assessment that
certain immunity provisions of the CPSL
absolved the investigating social workers
who performed a strip search of a child,
without a warrant or court order, and in
the absence of any evidence of imminent
danger of serious bodily injury that might
excuse their lack of process.!” See Good,
891 F.2d at 1093-96.

In contrast, the present case involves no
such lack of process. Beyond the protec-
tion afforded by any warrant issued and
exercised without advance notice to the
object of the search, DHS filed a petition
to compel appellant’s cooperation with its
investigation, and appellant received an ev-
identiary, adversarial hearing to contest

from obtaining a warrant where there was no
imminent danger to “life or limb.” Id. at 393-
95, 98 S.Ct. 2408. Furthermore, while I do
not endorse a view that a child protection
investigation or assessment should be per se
exigent, I do view the government’s interest
in halting and preventing harm to children,
who are in no position themselves to escape
harm inflicted by those intended to protect
them, as significantly different, and in certain
situations possibly more urgent, than solving
a completed crime that can no longer be
prevented.
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the petition before a court of common
pleas where the judge found probable
cause existed to order a compelled home
safety assessment. On the merits, then, we
are left with the question of whether the
Fourth Amendment requires compelled
child protection investigations be sup-
ported by the traditional standard of prob-
able cause applicable to criminal investiga-
tions as the majority advances. Majority
Opinion at 619-20, 621 n.15, 626-27. For
the foregoing reasons, I suggest it does
not, and I would not foreclose the possibili-
ty of future development of more clearly-
tailored tenets. Presently, however, as de-
scribed supra, there appears to be no real
dispute over the Superior Court’s expres-
sion of probable cause in terms of “fair
probabilities” so long as the “fair probabili-
ty” measured relates to a need for protec-
tive services as they are defined by the
CPSL.

Accordingly, I now review whether, in
light of the totality of the circumstances of
DHS’s need to search and the concomitant
invasion of appellant’s privacy, the record
contains a substantial basis of fair proba-
bility that the home assessment ordered
by the trial court would uncover evidence
showing one or both of appellant’s children
were in need of protective services under
the CPSL.

IV. Application

Applying the principles we articulated in
Clark, supra, to this context, proper dis-
patch of the totality of the circumstances
approach should not “‘judg[e] bits and
pieces of information in isolation against [ ]
artificial standards[,]’” but rather should
consider the information appropriately
available to the trial court “ ‘in its entirety,
giving significance to each relevant piece
of information and balancing the relative
weights of all the various indicia of reliabil-
ity (and unreliability)[.] ” 28 A.3d at 1289,
quoting Massachusetts v. Upton, 466 U.S.

727, 732, 104 S.Ct. 2085, 80 L.Ed.2d 721
(1984) (applying Gates, 462 U.S. at 234, 103
S.Ct. 2317).

In its opinion, the trial court described
the two substantiated GPS reports under-
lying DHS’s initial involvement in Septem-
ber 2013, and Y.W.-B.’s removal from ap-
pellant’s care and placement in foster care
later in October of 2013, as set forth by
DHS in the Petition: the first report stat-
ed Y.W.-B,, then aged fifteen months, was
often heard yelling and screaming, appel-
lant hit him on the arm, and although his
basic needs were met, the home was dirty
and disordered; the second report stated
the family’s home was structurally un-
sound, flea-infested, lacked internal walls
and heat and hot water, and was in de-
plorable condition. Trial Court Opinion,
9/9/2019, at 1-2. Y.W.-B. remained in fos-
ter care until July of 2015, and under pro-
tective supervision until the trial court
discharged DHS’s supervision and depen-
dency petition in November 2015. Id. The
court also set forth the additional allega-
tions in the current Petition, i.e.: the fami-
ly had been sleeping outside the Philadel-
phia Housing Authority; appellant was
outside the Authority from noon until 8
P.M. three weeks later and possibly did
not feed the child who was with her dur-
ing that time; appellant was there to pro-
test, and stated she was not homeless and
that her previous residence had burned
down; DHS confirmed appellant’s address
through a public welfare records search;
DHS located the home and the children’s
father was present but would not allow
the caseworker inside the residence; DHS
observed appellant arrive with the chil-
dren and usher them into the home; ap-
pellant refused to allow DHS to assess the
home or children; DHS did not enter the
home but observed from outside “that one
of the home’s windows was boarded up”;
and, DHS returned accompanied by po-
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lice, but appellant still refused entry. Id.
at 6-7, quoting Petition at 11 3(j)-(m).

Regarding the hearing on the Petition,
the court described appellant’s testimony,
in which she attempted to refuse to answer
his questions about her income and ability
to feed the children and obtain their medi-
cal care, and the court stated its finding
the DHS caseworker’s testimony was cred-
ible. Id. at 7-8. The court noted, because
the Petition included an allegation the fam-
ily slept outside the Housing Authority, it
was reasonable to ascertain if their hous-
ing was stable, and the Petition thereby
established probable cause. Id. at 8. The
court entered an order directing appellant
to allow DHS into the home to assess and
“verify if [appellant’s] home is safe and
appropriate,” and further set a date and
time for the assessment, and provisions for
appellant to have a witness present. Trial
Court Order, 6/18/2019.

I agree with the majority that the trial
court’s analysis raises more questions than
provides answers about the basis of the
court’s concern. We can guess about the
significance of the prior dependency mat-
ter, but without definitive resolution;
sleeping outside might mean hovering un-
der a tree at night or napping on a bench
in broad daylight — or a myriad of other
circumstances not necessarily indicative of
safety level; and a single boarded up win-
dow might be cause for concern depending
on the location and size of the space cov-
ered by the board, and what lies behind it.
The Petition itself is not much more illumi-
nating,'® though it provides the additional

18. The second-to-last page of the Petition con-
tains two paragraphs which provide the mov-
ant with the option of checking a box to
include them as statements in the verified
petition. The box relating to the first para-
graph, which requests the court to order ap-
pellant to “‘cooperate with the investigation,”
is checked. Notably, the box relating to the
second paragraph, which states, “the allega-
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detail that N.W.-B. was born in January of
2015 while Y.W.-B was still in foster care,
and she remained in appellant’s care dur-
ing that time. Petition at 13(g). The hear-
ing transcript demonstrates the trial judge
remembered the family from prior pro-
ceedings, and that the family’s home ad-
dress was the same. N.T. 6/11/2016 at 12.
However, as explained previously, the
DHS caseworker’s testimony, deemed
credible by the judge, indicated the Peti-
tion may have contained mistakes. Indeed,
the caseworker directly refuted the Peti-
tion allegation she saw the children enter
the home — an allegation the trial court
nevertheless relied on in its opinion. And
while DHS urges us to consider the trial
court’s determination appellant was “eva-
sive,” the court made no such finding —
the court observed appellant attempted to
refuse to answer its questions, but in the
end, she did answer them. See id. at 12-14.

Turning to appellant’s prior dependency
matters, I note the trial court record for
the underlying Petition includes the entire
dependency court record, presided over
since its midpoint by the same trial judge
as this Petition. The twenty-five-month-
long matter, including Y.W.-B.’s placement
in foster care for twenty months due to
hazardous housing conditions, is relevant;
but all other circumstances incident to the
case are relevant, too. Here, the court’s
record reveals: each case plan and perma-
nency review order noted the parents’ full
cooperation with the agency and court’s
orders; the condition of the house, which
parents own, was the only problem; par-

tions set forth above constitute probable
cause to believe [the children are] the vic-
tim(s) of child abuse and/or neglect, and prob-
able cause to believe that evidence relating to
such abuse will be found in the homel[,]” is
not checked. Petition at 5 (unnumbered). In
other words, DHS did not aver in its petition
a belief or allegation that probable cause ex-
isted.
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ents consistently worked on repairs, they
took classes in home repair, and both en-
rolled in college; and, except for a brief
period before the first permanency review,
parents were awarded liberal, day-long vis-
its with Y.W.-B. so long as they didn’t go
to the house. See Juvenile Court Docket,
entries dated 10/21/2013 — 11/24/2015; DHS
Family Service Plan Review, 9/18/2014. Fi-
nally, although a subsequent Motion to
Compel Cooperation was filed in 2016
averring the water department confirmed
the home’s service had been shut off, ser-
vice had been restored and parents applied
for payment assistance prior to the hear-
ing. See Motion to Compel Cooperation,
10/27/2016, at 13(d); Trial Court Order,
11/23/2016. Thus, the prior dependency
court record demonstrates at least as
much capacity to care for and protect the
children as it does concern for risk of harm
relating to the conditions existing inside
the home at the onset of DHS’s involve-
ment in 2013.

Given the aforementioned missing de-
tails and other inconsistencies in the rec-
ord, I cannot conclude it established a fair
probability that appellant’s children need
protective services sufficient to warrant
the government’s intrusion into appellant’s

19. The majority declines to address the par-
ticularity of the search order directly, but, as
I noted above, it does criticize the order’s
lack of limitation as authorizing “‘general
rummaging of all of the home’s rooms and
the family’s belongings.” Majority Opinion at
624; see also id. at 615 n.12; supra at 622-23.
This concern may be somewhat overstated in
this case: appellant did not complain of any
rummaging from her prior experiences with
DHS, and acknowledged the caseworker per-
forming the assessment in this instance ‘‘had
a good attitude,” N.T. 6/18/2019 at 15; the
trial court generally described the walk-
through safety inspection several times, see
N.T. 6/11/2019 at 17-18, 24-25, 32; and the
caseworker testified DHS has a standard
walk-through procedure for assessments, see
N.T. 6/18/2019, at 10-12, that would clearly
be violated by ‘“‘general rummaging.” Never-

home. Though the trial court, in good prac-
tice, included protective parameters in its
order to reduce the intrusion of the home
assessment, the search nevertheless re-
mains an invasion upon appellant’s great-
est expectation of privacy, and this record
does not demonstrate a substantial basis
for DHS’s need to invade.

If this result begs the question what
would have sufficed, I suggest that, in this
case, it would have required only a modi-
cum more, particularly in light of the fact
appellant admitted after the home assess-
ment that the home’s front room had been
damaged by a fire. N.T. 6/18/2019 at 18-19.
A photo of the home’s exterior, a sworn
statement of observed or believed fire
damage, certainly, more detail from the
anonymous reports would have been use-
ful, as well as the GPS report document if
possible. Given the Petition’s evidentiary
import, accuracy in the pleading is a must;
but even an oral motion to amend errors
may have rehabilitated its weakened relia-
bility. In addition, reference to agency reg-
ulations or policies addressing the scope of
the search and its confidentiality would be
demonstrative of necessary limitations on
the discretion of the caseworker in the
field.” But more importantly, some expla-

theless, the prevention of such unreasonably
intrusive searches is a valid constitutional
concern, and a petition to compel a home as-
sessment may be an individual’s first contact
with the child protection and dependent court
systems. All practical efforts should be made
to assure parties of the expectations and limi-
tations of the search, such as providing rea-
sonably detailed orders, or directing access to
relevant agency policies and procedural safe-
guards. See 55 Pa. Code § 3130.23 (“‘County
agency rules and policies describing the ser-
vices offered by the county agency, service
policies and procedures, eligibility for ser-
vices, financial liability of clients and the
rights of clients to receive or refuse services
shall be available to the public for review or
study in every county agency office on regular
workdays during regular office hours.”).
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nation of the agency’s risk assessment was
crucial, notwithstanding the trial judge’s
past experience with these individuals, in
order to establish in the record some basis
for why these pieces of information raised
the agency’s concern and how the search
satisfied administrative standards. And,
while a home assessment may be the most
powerful tool for obtaining reliable infor-
mation, there are other tools available to
further an investigation, for example:
school visits for children who are old
enough, discreet questions to neighbors
when appropriate, or as DHS did in 2016,
a confirmation of utility services (or lack
thereof) to the home. Where other efforts
are unavailable, or attempted and thwart-
ed, an explanation of those efforts is a
considerable factor. Although, as Judge
Beck observed, “the frustration agency of-
ficials experience in carrying out their
tasks must be immense,” it is nonetheless
“critically important that we [e]nsure
agencies act within the bounds of the Con-
stitution.” Petition to Compel, 875 A.2d at
380 (Beck, J., concurring). It is, after all, a
government investigation.

The trial court’s function is to resolve
conflicts in evidence, and appellate courts
generally should afford great deference in
dependency matters to the judge who has
observed the parties over multiple hear-
ings. See Interest of S.K.L.R., — Pa.
——, 256 A.3d 1108, 1127 (2021). As the
majority relates, these observations are
certainly relevant; however, to obtain the
benefit of them upon a challenge, they
must be invoked in some manner. See Ma-
jority Opinion at 632-33 n.21. In this in-
stance, in my view, the trial court’s resolu-
tion only further obfuscated any indicia of
reliability attending the information pro-
vided by DHS. To justify a deprivation of
constitutional magnitude where the court
does not otherwise have dependency juris-
diction over the child, the court relying on
its prior experience, like the agency, must
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articulate in the record the basis for its
belief; “it cannot simply assert the belief
without explanation.” Petition to Compel,
875 A.2d at 380.

Justice Todd joins this concurring and
dissenting opinion.

JUSTICE MUNDY, dissenting

The issue in this case is whether the
trial court’s decision to grant the Philadel-
phia Department of Human Services’
(DHS) Petitions to Compel Cooperation
(Petitions to Compel) was supported by
probable cause. As I conclude DHS estab-
lished sufficient probable cause to support
the trial court’s grant of the Petitions to
Compel, I respectfully dissent.

An order directing cooperation with an
investigative home visit in the child protec-
tive arena must satisfy the strictures of
the Fourth Amendment, including the re-
quirement that the order must be sup-
ported by probable cause. However, as
Judge Beck observed in her concurrence
in In re Petition to Compel Cooperation
with Child Abuse Investigation, 875 A.2d
365 (Pa. Super. 2005), “it would be unwise
to apply the standard notion of probable
cause in criminal law to cases such as
these.” In re Petition to Compel, 875 A.2d
at 380 (Beck, J. concurring). This is be-
cause “the purposes and goals underlying
the activities of child protective agencies
differ significantly from those of law en-
forcement generally.” Id. For example, in
the criminal arena, probable cause to
search means “a fair probability that con-
traband or evidence of a crime will be
found in a particular place.” Common-
wealth v. Jones, 605 Pa. 188, 988 A.2d 649,
655 (2010) (citation omitted). The purpose
of an investigative home visit in the child
protective arena, however, is not to discov-
er contraband or evidence of a crime, but,
rather, to investigate reports of incidents
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or circumstances of potential danger to
children. The ultimate goal of child protec-
tion agencies is the protection of children
and not the prosecution of criminal activi-
ty. Therefore, the probable cause needed
to grant a request to order cooperation
with an investigative home visit should be
that there is a fair probability that a child
has suffered from abuse or neglect and
that evidence relating to those allegations
may be found in the residence. This stan-
dard protects a parent’s Fourth Amend-
ment rights while also permitting a child
protective agency to protect the health and
safety of the children involved.

Further, a probable cause determination
is based on the totality of the circum-
stances and the issuing authority should
make a practical, common-sense decision
whether probable cause exists, given all
the circumstances. Commonwealth v. Tor-
res, 564 Pa. 86, 764 A.2d 532, 537 (2001)
(citation omitted). In addition, while there
is a rule-based requirement in the crimi-
nal arena that an issuing authority may
only consider the contents of the sworn
written affidavits presented by the affiant
in making his or her probable cause deter-
mination, that requirement is not constitu-
tionally mandated. Pa.R.Crim.P. 203(B);
Commonwealth v. Connor, 452 Pa. 333,
305 A.2d 341, 342 (1973). There is no cor-
responding rule-based requirement in the
child protective services arena. Therefore,
there is neither a constitutional require-
ment nor a rule-based requirement that a
trial court considering a child protective
agency’s petition to compel an investiga-
tive home visit rely solely on the contents
of the petition. As such and given the
differences between the child protective
and criminal contexts, I disagree with the
Majority’s holding that the trial court can
only consider testimony at an evidentiary
hearing on such a petition to establish
probable cause “as long as the testimony
is cabined by the allegations in the peti-

tion.” Majority Opinion at 628. The trial
court should be permitted to consider all
the information before it in coming to its
probable cause determination, including
the contents of the petition, the evidence
produced at any hearing on the petition,
and the trial court’s knowledge of the
family’s prior involvement with child pro-
tective services.

In this case, DHS filed the two Petitions
to Compel (one for each child) at issue on
May 31, 2019. In its petitions, DHS assert-
ed, inter alia, that on May 22, 2019 it
received a General Protective Services
(GPS) report regarding the family. It sum-
marized the contents of that report as
follows:

j. On May 22, 2019 DHS received a GPS
report alleging that three weeks earlier,
the family had been observed sleeping
outside of a Philadelphia Housing Au-
thority (PHA) office located at 2103
Ridge Avenue, that on May 21, 2019
[Mother] had been observed outside of
the PHA office from 12:00 P.M. until
8:00 P.M. with one of the children in her
care, that Project Home dispatched an
outreach worker to assess the family,
that [Mother] stated that she was not
homeless and that her previous resi-
dence had burned down; and that it was
unknown if [Mother] was feeding the
children [sic] she stood outside of the
PHA office for extended periods of time.
The report is pending determination.

Petitions to Compel, 5/31/2019 1 j. Accord-
ing to the petitions, that same day DHS
located the family’s home address through
a Department of Public Welfare search
and went to the residence:

L. On May 22, 2019, DHS visited the
family’s home. When DHS arrived at the
home, only [Father] was present, and he
refused to allow DHS to enter the home.
[Father] contacted [Mother] via tele-
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phone and allowed DHS to speak with
her. [Mother] stated that she was engag-
ing in a protest outside of the PHA
office; that she did not have the children
with her while she was protesting; and
that she would not permit DHS to enter
the home. [Mother] subsequently re-
turned to the home with [Y.W.-D.] and
[N.W.-B.] in her care; DHS observed
[Y.W.-B.] and [N.W.-B] appeared to be
upset before [Mother] ushered them into
the home. [Mother] refused to allow
DHS to enter the home or to assess
[Y.W.-B.] and [N.W.-B.]. and that [sic]
stated that she would not comply with
DHS absent a court order. [Mother] fur-
ther stated that the children had not
been with her when she protested out-
side of the PHA offices; and that the
children were fine and were not in need
of assessments or services. [Mother] ex-
hibited verbally aggressive behavior to-
ward DHS and filmed the interaction
outside of the home with her telephone.
DHS did not enter the home, but ob-
served from the outside of the home that
one of the home’s windows was boarded
up.

m. On May 22, 2019, DHS returned to
family’s home with officers from the
Philadelphia Police Department (PPD).
[Mother] and [Father] continued to ex-
hibit aggressive behavior and refused to
allow DHS to enter the home. The PPD
officers suggested that DHS obtain a
court order to access the home.

Id. at 19 l-m. At the hearing on the peti-
tions, DHS investigator Tamisha Richard-
son testified that she was the DHS worker
that went out to the family’s home that
day and contradicted the assertion in the
petition that she observed Mother usher
the children into the home, testifying that
she did not observe Mother and the chil-
dren enter the home. N.T., 6/11/19 at 89
(emphasis added).
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The petitions also set out the family’s
past involvement with DHS, which includ-
ed GPS reports from September and Octo-
ber 2013 alleging, inter alia, deplorable
home conditions, including holes in the
walls, a flea infestation, lack of interior
walls, internal structure of the home being
exposed, a lack of water and heat service,
and that the home appeared to be strue-
turally unsound. Petitions to Compel at
1 c. These reports were determined to be
valid and led to the older child, Y.W.-B.,
being adjudicated dependent and placed in
DHS custody. Id. at 11 ¢, e. Y.W.-B. re-
mained in foster care until July 20, 2015
when custody was returned to Mother and
Father. Id. at 1 f. The family continued to
receive services through DHS until No-
vember 10, 2015 when DHS’s supervision
ended and Y.W.-B.’s dependency case was
discharged. Id. at 1 h-i. N.W.-B. was not
born until January 23, 2015. Id. at 1 g. In
addition to the family’s prior involvement
with DHS referenced in the Petitions to
Compel, at the hearing on the petitions the
trial court noted it had prior involvement
with the family.

At the hearing on DHS’s petitions on
June 11, 2019, Richardson was the sole
witness. She testified that DHS received a
GPS report on May 22, 2019 alleging
homelessness and inadequate basic care,
naming the children as the victims and the
parents as the alleged perpetrators. N.T.
6/11/19, 5. She further testified that she
went to parents’ house and the parents
made it clear to her that she would not be
permitted inside the home. Id. In response
to questioning from the court, Richardson
testified that she needed to view the inside
of the home to make sure the home was
appropriate, the utilities were working,
there was food in the home, beds for the
children, and so forth. Id. at 6.

Based on the information before it, the
trial court determined that probable cause
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existed to order parents to cooperate with

an assessment of the home. In support of

its determination, the trial court stated:
The Motion to Compel and the hearing
confirmed that one of the main factors of
the DHS investigation is the matter of
homelessness and if the alleged address
of the family was suitable for Children.
The home assessment by DHS would be
able to determine if the claims for both
homelessness and inadequate care of
Children have merit.

Trial Court Opinion, 9/9/19 at 7. In deter-
mining that probable cause existed the
trial court also found Richardson’s testimo-
ny credible. Id. at 8.

I disagree with the Majority’s contention
that since DHS located the family’s home
the allegations of homelessness were moot
and needed no further investigation. Ma-
jority Opinion at 628-29. Even though
Richardson received an address where the
family purportedly resided and talked to
the family outside that residence, that does
not mean the family resided there or that
the residence was suitable for children. As
Richardson testified, she needed to ob-
serve the inside of the house to determine
if the home was appropriate for the chil-
dren. N.T. at 6. The allegations of home-
lessness were also not moot by the unsup-
ported assertion in the petitions that DHS
observed Mother usher the children into
the home. First, Richardson testified that
she was the DHS worker who went to the
residence and she did not observe Mother
and the children enter the residence. N.T.
at 8-9. The conflict between the petitions
and Richardson’s testimony was a factual
question for the trial court to answer. Fur-
ther, even if Richardson did observe Moth-
er usher the children into the residence,
merely entering a home is not proof that
one resides there. I also disagree with the
Majority’s assertion that Richardson’s tes-
timony confirmed that the family was not

homeless. Majority Opinion at 629. This
assertion is directly contradicted by Rich-
ardson’s own testimony that she had “no
idea” if the family was living at the ad-
dress because she was not permitted ac-
cess into the home. N.T. at 10.

As the allegations of homelessness re-
mained an issue, along with the allegations
of inadequate basic care, there was a clear
connection between the allegations in the
petition and the requested investigative
home visit. Only by observing the inside of
the residence could DHS determine if the
family resided there and if it was an ap-
propriate place for the children to live.

In addition, I also disagree with the
Majority’s determination that the informa-
tion regarding the family’s prior involve-
ment with DHS was stale because the
family’s prior experiences with DHS ended
in 2015, four years prior to the Petitions to
Compel, and there was no evidence of any
reoccurrence of the prior issues. Majority
Opinion at 631-32. The age of information
is a factor in determining probable cause.
Commonwealth v. Leed, 646 Pa. 602, 186
A.3d 405, 413 (2018). “However, staleness
is not determined by age alone, as this
would be inconsistent with a totality of the
circumstances analysis.” Id. (citing Com-
monwealth v. Hoppert, 39 A.3d 358, 363
(Pa. Super. 2012)). The remoteness of in-
formation can affect the weight a court
chooses it give the information. Courts
must also consider the nature of the alle-
gations and the type of evidence. Hoppert,
39 A3d at 363. The Petitions to Compel
indicated that in 2013 DHS received GPS
reports regarding the family, asserting, in-
ter alia, deplorable home conditions, in-
cluding holes in the walls, flea infestation,
lack of interior walls, internal structure of
the home being exposed, a lack of water
and heat services, and that the home ap-
peared structurally unsound. Petitions to
Compel at 1 c. Those reports were deter-
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mined to be valid. Id. In addition, at the
hearing on the current Petitions to Compel
the trial judge referenced his prior in-
volvement with the family. N.T. at 12, 18.
Richardson testified that DHS received a
GPS report alleging homelessness and in-
adequate basic care on May 22, 2019. Id. at
5. The family’s prior involvement with
DHS involved issues regarding the ade-
quacy of the family’s housing. The housing
related allegations at issue in the Petitions
to Compel were similar to the housing
related problems at issue in the family’s
prior involvement with DHS. Those previ-
ous reports were determined to be valid
and led to a dependency case. Therefore,
the family’s prior involvement with DHS
was relevant to the allegations in the Peti-
tions to Compel and not stale, as the alle-
gations were of a similar nature. The fact
that DHS received the previous GPS re-
ports over five years prior to receiving the
current one, and Y.W.-B.s dependency
case was closed approximately four years
prior, goes to the weight the trial court
should give the information. The trial
court, however, should not have been re-
quired to ignore the family’s prior involve-
ment in considering the totality of the
circumstances of the case. Rather, the trial
court should have been permitted to con-
sider the family’s prior history as part of
the totality of the circumstances in coming
to its probable cause determination.

Further, due to the nature and purpose
of child protective investigations, as dis-
cussed supra, “[wlhat an agency knows
and how it acquired its knowledge should
not be subject to the same restrictions
facing police seeking to secure a search
warrant.” In re Petition to Compel, 875
A.2d at 380 (Beck, J. concurring). This is
especially true in regards to anonymous
sources. Anonymous sources in the child
protective arena differ significantly from
confidential informants in the criminal are-
na. Anonymous sources in child protective
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investigations are often family members or
those close to the family who are in the
best position to observe a child’s circum-
stances and whether the child is in need of
services. Due to the relationship with the
care giver, these sources would be less
likely to report abuse or neglect if they
were not given anonymity. Confidential in-
formants in criminal cases, on the other
hand, are often involved in criminal activi-
ty themselves and provide information to
law enforcement authorities in an attempt
to extricate themselves from legal trouble.
Information given in self-interest should
be looked upon more cautiously than infor-
mation given by an individual concerned
about the health and safety of a child.
Therefore, in the child protective arena
courts should be able to consider anony-
mous reports as part of the totality of
circumstances analysis in coming to a
probable cause determination without the
same corroboration requirements that are
applicable to eriminal informants.

The Majority also criticizes DHS’s fail-
ure to call the anonymous source to testify
at the hearing on the Petitions to Compel
based, at least in part, on its incorrect
determination that

DHS had no obligation to keep the iden-
tity of the source of the GPS report
confidential or to shield him or her from
testifying at the evidentiary hearing.
The trial court mistakenly believed that
DHS was legally required to keep the
name of the anonymous source confiden-
tial and, accordingly, citing 23 Pa.C.S.
§ 6340(c), sustained DHS’s objection
when Mother’s counsel asked Richard-
son to identify the anonymous source of
the GPS report. Section 6340(c) of the
CPSL, however, only requires DHS to
keep confidential the name of an anony-
mous reporter of a CPS report, Le., a
report alleging child abuse. No similar
provision in the CPSL protects the
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source of a GPS report, i.e., a report of,

wnter alia, child neglect,

Majority Opinion at 633-34 (emphasis in
original) (internal citations omitted). Sec-
tion 6340(c), entitled “Protecting identity,”
provides that, except under specific limited
circumstances not at issue here, the re-
lease of information by a child protective
services agency “that would identify the
person who made a report of suspected
child abuse or who cooperated in a subse-
quent investigation is prohibited.” 23 Pa.
C.S. § 6340(c). The CPSL also prohibits
the release of the same information as to
an individual who makes a GPS report.
Section 6375(0) of the CPSL, entitled
“Availability of information,” states “[iln-
formation related to reports of a child in
need of general protective services shall be
available to individuals and entities to the
extent they are authorized to receive
information under section 6340 (relating
to release of information in confidential
reports).” 23 Pa.C.S. § 6375(0) (emphasis
added). Since Section 6340(c) prohibits the
disclosure of information that would identi-
fy a person who made a report of child
abuse, Section 6375(0) likewise prohibits
the disclosure of information that would
identify an individual who made a GPS
report, like the anonymous source at issue
here. The trial court, therefore, correctly
sustained DHS’s objection to Mother’s
counsel’s question asking Richardson to
identify the anonymous source.

Even if DHS was not statutorily re-
quired to keep the anonymous source’s
identity confidential, which it was, it was
under no obligation to call the source to
testify at the hearing on the petitions and
provide Mother an opportunity to cross-
examine him or her, as the Majority im-
plies. Majority Opinion at 633-34. There is
no legal requirement, constitutional, statu-
tory, or rule-based, that the subject of a
request for an order to compel cooperation
with an investigative home visit must be

permitted to cross examine a source prior
to a trial court making a probable cause
determination. There is no requirement
that the court hold a hearing on the peti-
tion at all.

When reviewing a trial court’s probable
cause finding, it is a reviewing court’s duty
to ensure there was “a substantial basis
for concluding probable cause existed. In
so doing, the reviewing court must accord
deference to the issuing authority’s proba-
ble cause determination, and must view
the information offered to establish proba-
ble cause in a common-sense, non-technical
manner.” Jones, 988 A.2d at 655 (quoting
Commonwealth v. Torres, 564 Pa. 86, 764
A.2d 532, 537-38, 540 (2001)). In so doing,
“a reviewing court [is] not to conduct a de
novo review of the issuing authority’s
probable cause determination, but [is] sim-
ply to determine whether or not there is
substantial evidence in the record support-
ing” the finding of probable cause. Id.
(quoting Torres, 764 A.2d at 537-38, 540).
In order to have met the probable cause
standard in this case, there had to be a fair
probability that the children had suffered
from abuse or neglect and that evidence
relating to those allegations may be found
in the residence. The allegations set forth
in the Petitions to Compel combined with
Richardson’s testimony and the trial
court’s knowledge of the family’s prior in-
volvement with DHS support the trial
court’s determination that DHS satisfied
that standard here. Therefore, I respect-
fully dissent as I would affirm the Superior
Court’s holding.
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