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Introduction
Students will take on the role of counsel in the appeal of In the Matter of the Child of H.B.G., Parent, an appeal of the appellate court’s decisions regarding whether H.G.’s Fourth Amendment right to privacy was violated when child-protection workers entered and searched her home, and whether H.G. has a First Amendment right to livestream the search of her home.
Relevant Law
McGee Statutes Section 943.322(h) defines what a child protective-services report is, stating: 

A verbal or written statement to the Department of Human Services from someone alleging that a child is in need of services to prevent potential harm to the child due to lack of proper care or control, nutrition, education as required by law, or other care or control necessary for the child’s physical, mental, or emotional health.

McGee Statutes Section 943.40 provides:

1) [bookmark: _Int_llNYK15D][bookmark: _Int_pQ0ihCbB]Within 30 days of receiving a child protective services report, the child welfare agency must conduct an evaluation to determine whether the child is in need of protective services. 
2) The child welfare agency must contact the child’s primary caregiver and seek an in-home visit as part of its evaluation. 
3) The child welfare agency may request a court order to compel the caregiver to cooperate with the evaluation if an in-home visit is refused by the caregiver. 
The Fourth Amendment of the United States Constitution states:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be seized.

The First Amendment of the United States Constitution states:

Congress shall make no law respecting an establishment of religion or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.
Factual Background
H.G. is the mother of T.G., age nine. H.G. is politically active and participates in public protests, sometimes bringing T.G. with her. She regularly livestreams her protest activities. 

On April 22, 2022, an anonymous reporter called McGee’s Department of Human Services (DHS) to make a child protective-services report, making three allegations of neglect against H.G.: 

(1) The reporter indicated she witnessed H.G. protesting on two separate occasions in March 2022 with her child for over nine hours. H.G. did not provide food for the child and denied the child food when he asked for it. Because of this, the reporter had concerns that H.G. did not regularly provide adequate food for her child;  

(2) The reporter further stated that on April 19, 2022, the reporter observed H.G. at a bar heavily intoxicated.  The reporter was unclear if H.G. consumed any substances aside from alcohol. The reporter heard H.G. say she needed to go home to make sure her child “hasn’t gotten up to anything he shouldn’t;” and

(3) Finally, the reporter expressed concerns that H.G. was homeless or had unstable housing, as she observed H.G. and her child sleeping outside city hall on April 18 and April 20.

On April 25, 2022, DHS began its evaluation of the child protective-services report and went to the address listed on H.G.’s driver’s license (an apartment rented to her uncle). H.G. answered the door, refused entry to the child-protection worker, and declined to answer any questions. H.G lived streamed the encounter to her social media platform. 
Procedural History 
On April 27, 2022, DHS filed a Petition to Compel H.G.’s cooperation with the child-protection evaluation, including entry into and a search of her home, based on the information provided by the anonymous reporter.  DHS also requested an order prohibiting H.G. from livestreaming the search of her home.  The child-protection worker, law-enforcement officer, and H.G. all testified at the hearing on the Petition to Compel. 

The District Court of McGee granted the Petition, noting that probable cause to enter and search H.G.’s home was met, and ordered H.G. to allow the child-protection worker into her home. The district court further ordered H.G. not to livestream while child-protection workers were inside her home, but noted she may record the visit and post it later. 

H.G. appealed the district court’s decision. The McGee Court of Appeals affirmed in part and reversed in part.  The court of appeals affirmed the district court’s decision to compel H.G. to allow child-protection workers into her home, noting that probable cause had been established. The courts of appeals reversed the district court’s order prohibiting H.G. from livestreaming when child-protection workers were in her home, holding that it a violation of H.G.’s First Amendment rights. 

At issue before the Supreme Court of McGee is H.G.’s appeal of the district court’s decision on the Fourth Amendment issue, as well as DHS’ appeal of the district court’s decision on the First Amendment issue. Although both parties are appealing part of the court of appeals’ decision, H.G. is considered the Appellant as she first brought the appeal to the Court of Appeals. DHS is the Appellee. 
Standard of Review
H.G. challenges the constitutionality of the order to compel claiming the district court used the incorrect standard for determining whether a search is reasonable. DHS challenges the court of appeals order relating to the applicability of the First Amendment to H.G.’s wish to livestream the child-protection workers’ home visit. Review of these legal questions is de novo. Students are directed to focus their briefing and argument on the substantive issues, and while students should be able to recite the standard of review, we do not anticipate significant discussion about it at oral argument.
Substantive Issues on Appeal
The issues on appeal are as follows: 

1. The Fourth Amendment Claims: 
a. [bookmark: _Int_39eJUqh5]What is the applicable standard for probable cause to search a home in a child-protection case?  Specifically, does the same Fourth Amendment analysis used in criminal law to determine whether there is probable cause for law enforcement to search a home for evidence of a crime apply to determine whether there is probable cause for child-protection workers to search a home for evidence of potential neglect?
b. Was probable cause established under the applicable rules and standards?

2. The First Amendment Claim: 
a. Does the order prohibiting H.G. from live streaming unlawfully regulate activity protected by the First Amendment?
b. If so, what level of scrutiny applies, and does the order satisfy that level of scrutiny?

Each team must address both the Fourth Amendment issues and the First Amendment issues. While we anticipate each team of two advocates will have one advocate argue the Fourth Amendment issue and the other argue the First Amendment claim, competition rules do not dictate how teams divide the issues. Briefing and argument must be limited to the above-described issues, and the students are directed not to address issues outside the identified constitutional questions. 

This proceeding takes place in the Supreme Court for the State of McGee. Therefore, while decisions of the United States Supreme Court are binding precedent, decisions of federal courts and of other state courts are not binding, though they may be persuasive.
The Fourth Amendment Claim
Does the same Fourth Amendment analysis used in criminal law to determine whether there is probable cause for law enforcement to search a home for evidence of a crime apply to determine whether it is reasonable to compel a caregiver to allow child-protection workers to enter and search a home to investigate potential neglect? 

Was probable cause established under the applicable rules and standards?

The Fourth Amendment provides the “right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.” U.S. Const. Amend. IV. At issue in this year’s problem is not whether the Fourth Amendment applies; rather, it centers on what standard of reasonableness should be applied when child protective services seeks to enter and search a home following a report of neglect by an anonymous reporter. 

In a criminal-law context, the government agency (typically law enforcement) seeking to enter the home must establish probable cause. The government is required to confirm a nexus between the evidence to be found and the location of the search. U.S. v. Crawford, 943 F.3d 297, 308 (6th Cir. 2019).  Further, it must reasonably show that the evidence is currently located at the place of the search (and that the passage of time or nature of evidence does not render this unreasonable).  U.S. v. Freeman, 685 F.2d 942, 951 (5th Cir. 1982);  See People v. Gibson, 108 Cal.Rptr.2d 809 (Cal. Ct. App. 2001).  The law has established (and the parties agree) that the Fourth Amendment applies even outside of the criminal context. Searches must always be reasonable, but “what is reasonable depends on the context within which a search takes place.” New Jersey v. TLO, 469 U.S. 325, 337 (1985). There are situations where the Fourth Amendment applies but the criminal-law context of probable cause does not. See id.  The parties here disagree as to what standard of probable cause, or reasonableness, should be applied in this case. 

Additionally, in a criminal law context, the use of information received from an informant to establish probable cause has evolved over time. Draper v United States stated that corroboration of part of an informant’s tip established probable cause for an arrest. See, Draper v. United States, 358 U.S. 307 (1959).  Aguilar v. Texas, however, established a two part test, stating an affidavit must indicate the informants basis for the knowledge as well as provide evidence to support the credibility of the informant himself. Aguilar v. Texas, 378 U.S. 108 (1964).   Illinois v. Gates abandoned this two-part test, noting its flaw as the requirement to look at these two prongs separately. Illinois v. Gates, 462 U.S. 213 (1983) The Court stated that a totality of circumstances, common-sense decision should be made as to the reliability of the tip, looking at both the “veracity” of the information and the credibility of the informant. Id. at 223 These cases may be informative for the McGee case, as the parties disagree as to the weight that should be given to the anonymous reporter’s claims when determining if probable cause for the search was established, noting there is no way for DHS to determine the anonymous reporter’s credibility. 

Although not mentioned in the problem, and only briefly noted in the Y.W.-B case, there may be arguments related to the fundamental right to parent as a liberty interest protected under the Fifth and Fourteenth Amendments. The court has held the parent’s right to the “care, custody, and control” of their children is one of the longest standing liberty interests protected in the Constitution. See generally, Troxel v. Granville, 530 U.S. 57 (2000). This could come into play when deciding the reasonableness and totality of the search’s circumstances, specifically related to balancing DHS’s interest in child safety with H.G’s constitutional rights.


Relevant Case Law

New Jersey v. TLO, 469 U.S. 325 (1985): TLO is a leading case articulating the difference between a criminal, probable cause search and a search that is reasonable within its own context. The Court in TLO noted that the Fourth Amendment requirement for reasonable searches extends to government agents beyond law enforcement.  It involved a student whose purse was searched by school officials after a teacher provided information that the student was smoking in the bathroom.  TLO concluded that, although the Fourth Amendment applied to searches conducted by school officials, meaning the search must be reasonable, probable cause is not necessary for the search to be legal. Instead, the Court stated “reasonable suspicion” is sufficient, and a search by school officials is reasonable if it is: (1) justified at its inception and (2) as it is conducted, is reasonably related to the circumstances that warranted the interference in the first place.  In discussing the students’ right to privacy, the Court noted that this must be balanced against the school officials’ need to maintain a safe school environment.  What is reasonable in any given circumstance is determined by “the context within which the search takes place.” 

Two Justices, dissenting, argued that although a warrant to search in a public school setting is not necessary, the majority erred in diverging from the probable-cause requirement. 

Payton v. New York, 445 U.S. 573, 585 (1980): Payton petitioned the Court to find a New York statute, which  allowed officers to enter a home without a warrant during a routine felony arrest if probable cause existed, unconstitutional as a violation of the Fourth Amendment.  Payton established the “sanctity” of the home, noting that reasons that may make a warrantless arrest in public lawful, do not necessarily extend to a “warrantless invasion of the privacy of the home," even with the presence of probable cause. 445 U.S. at 576.   The Payton Court held this applies to both seizure of evidence and the arrest, or seizure of a person, inside their home.  “The Fourth Amendment protects the individual's privacy in a variety of settings. In none is the zone of privacy more clearly defined than when bounded by the unambiguous physical dimensions of an individual's home—a zone that finds its roots in clear and specific constitutional terms...” Id. at 589. 

Payton, although a criminal case, may offer some guidance regarding whether a search of a home in a child-welfare context may or may not be reasonable.  

Camara v. Mun. Court, 387 U.S. 523 (1967). Camara is the predecessor of cases which apply the Fourth Amendment to non-criminal contexts.  Here, Camara challenged a California ordinance allowing city officials to enter any building or residence to perform a routine check or other official duties allowed by statute, without a warrant or probable cause to believe there is any building violation. Refusal to allow entry to the officials could result in a criminal charge, as it did here for Camara.  The Court held that even administrative searches are “significant intrusions” into the Fourth Amendment rights of an individual. The Court noted, however, that when dealing with public safety or a public concern, there may be a need to balance that concern with the individual’s interest, stating that “where health and safety are involved, the facts that would justify an inference of ‘probable cause’ to make an inspection are clearly different from those that would justify such an inference where a criminal investigation has been undertaken.” 387 U.S. at 538.  Here, the city officials had the unique interest in preventing public harm that could occur through building violations, such as fires. The routine inspections are necessary to prevent the potential public harms, and area searches of private buildings are “reasonable searches” within the Fourth Amendment. Most individuals will not refuse a search for this purpose. However, when an individual does refuse the search, such as Camara did here, the Court noted the city officials are required to obtain a warrant  unless there has been some other complaint or evidence of a building violation.  

Camara noted that arguments relating to exceptions based on the demands of public interest must be carefully considered.  “In assessing whether the public interest demands creation of a general exception to the Fourth Amendment's warrant requirement, the question is not whether the public interest justifies the type of search in question, but whether the authority to search should be evidenced by a warrant, which in turn depends in part upon whether the burden of obtaining a warrant is likely to frustrate the governmental purpose behind the search.” Id. at 533. The Court went on to state that the city officials in this case could easily reach their goals within the confines of a reasonable search-warrant requirement. Therefore, warrantless administrative searches like the one here violate the Fourth Amendment since Camara refused entry to his home, and was then charged with a crime for doing so. 

Although Camara touched on the issue of public interest, it did not explicitly or implicitly set forth a test for this non-criminal context nor name any other areas of public interest to which its reasoning would apply.

Camara has received negative treatment over the years, as several courts have declined to extend its ruling and/or not followed it on state law grounds. 

Interest of Y.W.-B. 265 A. 3d. 602 (Pa. 2021). This case provides the template for this year’s problem. H.G.’s case is loosely based off this Pennsylvania decision, and there are distinguishable facts that should be considered.  In Y.W.-B., child welfare workers sought an order to compel the mother to allow DHS to enter her home based on an anonymous source’s report that mother was homeless and did not feed her children for a period of eight hours.  The Supreme Court of Pennsylvania did not find this sufficient to meet the probable cause standard to enter mother’s home without her consent. The Court determined that the neglect report alone did not establish a link or nexus necessary for a search of the mother’s home, and it declined to apply Camara to a child-welfare proceeding. It further explained that a search of the mother’s home could result in charges of criminal child abuse or the removal of her children’s from her care. Both are significant actions that implicate mother’s Fourth Amendment rights and her fundamental liberty interest in the “care, custody, and control” of her children. 265 A3d. at 625. 

Illinois v. Gates, 462 U.S. 213 (1983). Gates set forth a new standard of “totality of the circumstances” for using informants’ tips when obtaining a warrant or making an arrest. It departed from the previous two-pronged test that looked at both the credibility or “veracity” of the informant as well as the informant’s basis for the knowledge. The totality-of-the- circumstances test incorporated those two prongs as part of general, common-sense considerations by the magistrate as to whether probable cause exists. In Gates, there was an anonymous informant's letter that was largely corroborated by police investigation, which the Court held that, taken together, was enough to establish probable cause for a search.
Suggested Questions
· [bookmark: _Int_Psrna6fk][bookmark: _Int_jH2bH29m]What, if anything, distinguishes this case from In Interest of Y.W.-B?  If we find the reasoning from Y.W.-B persuasive, does that control the outcome here? What is its precedential value of Y.W.-B?
· Does the “reasonableness” question of the search here, in a home, demand application of a probable cause test rather than the “reasonable suspicion” test of the school context? Why or why not? 
· Is there a reason to require DHS to go through a formal warrant procedure here? Would it impede the government’s ability to do its job or protect public interest and the safety of potentially neglected children?
· When determining the reasonableness of the search, should consideration be given to potential consequences of the search, such as criminal child-abuse charges or the removal of the child from H.G.’s home?
· Is the public interest in protecting children from the neglect claimed in these allegations the sole consideration in determining reasonableness of this search? What else comes into play and why?
· [bookmark: _Int_NRfDjEPp]Is there a need to consider H.G.’s constitutionally protected, fundamental right to parent? 
· Has any other state supreme court of federal circuit court of appeals applied the criminal-law probable cause standard to child-welfare searches? 
· Under a totality-of-circumstances test, is one anonymous report enough to establish a reasonable search? 
· Are there additional ways DHS could corroborate the anonymous report to support entry into the home? If so, should that be required to reach the reasonableness standard prior to entry into H.G.’s home?
· Is the Gates reasoning persuasive here? Is so, should the anonymous report be enough to establish reasonableness?
The First Amendment Claim
Does the order prohibiting H.G. from live streaming unlawfully regulate activity protected by the First Amendment?

If so, what level of scrutiny applies, and does the order satisfy that level of scrutiny?

The First Amendment protects a person’s freedom of speech, which includes free expression of ideas as well as the dissemination of information. At issue in this problem is whether the First Amendment applies to H.G.’s desire to live stream the search of her home while child welfare workers are present. In other words, first, is the livestream of a search “speech” or “expressive conduct” under the First Amendment and second, if so, what level of scrutiny applies when considering possible restrictions or prohibition? 

Courts must first decide if the prohibited behavior is speech or conduct. Typically, conduct is not protected by the First Amendment and speech is; however, courts have found that some types of “expressive conduct” also implicate the protections of the First Amendment. In the McGee problem, there may be arguments as to whether livestreaming is expressive conduct. The Spence test concludes that, expressive content, to be protected under the First Amendment, must intend to “convey a particularized message” and there must be a reasonable “likelihood... that the message would be understood by those who viewed it.” Spence v. Washington, 418 U.S. 504 (1974).  It is also established that the “creation and dissemination of information are speech within the meaning of the First Amendment.” Sorrell v. IMS Health, Inc., 564 U.S. 552, 570 (2011). 

The Supreme Court has generally held restrictions or regulations on most types of speech and expressive content unconstitutional and subject to strict or intermediate scrutiny, unless that speech falls into an exception that makes it “unprotected” and therefore subject to a lower level of scrutiny. Unprotected speech typically falls in the categories of obscenity, defamation, fraud, incitement, fighting words, true threats, speech integral to criminal conduct, and child pornography. The government may regulate this speech because of its content, so long as it does so reasonably. R.A.V. v. St. Paul, 505 U.S. 377, 382-86 (1992).  

That said, just because an order or law implicates protected speech does not mean it automatically violates the First Amendment.  A law or order that neither denies individuals a right to speak nor requires them to say anything, is not unconstitutional. See Rumsfeld v. Forum for Academic & Institutional. Rights, Inc., 547 U.S. 47, 60-66 (2006). Similarly, a law or order which limits the time, place, or manner of the speech does not regulate the speech itself but the arena where the speech occurs. Hill v. Colorado, 530 U.S. 703 (2000).  

If you decide that H.G.’s livestream is protected under the First Amendment as speech or expressive conduct, you must then consider if it is content-neutral or content-based.

When the First Amendment does apply, varying levels of scrutiny are applied to laws or orders, depending on whether the regulation of speech is content-based or content-neutral. A content- based regulation restricts speech based on the substance of what that speech communicates, including viewpoints of the speaker. If the law "draws distinctions based on the message a speaker conveys," it is to be treated as content-based. Reed v. Town of Gilbert, 576 U.D. 155, 164 (2015). Laws that differentiate between specific speakers do not in and of themselves implicate the First Amendment, so long as they are not “a subtle means of exercising a content preference.” Turner Broad. Sys. v. FCC, 512 U.S. 622, 645 (1994). However, restrictions on specific speakers, which are designed to curtail the ideas in the speech violate the First Amendment.  United States v. Playboy Ent. Group, Inc., 529 U.S 803, 812 (2000) .

 A content-neutral restriction applies to speech or expression without regard to its substance, and typically only regulates the time, place, or manner of the speech. Ward v. Rock against Racism, 491 U.S. 781 (1989).

Content-based speech is *almost always* subject to strict scrutiny. “The First Amendment means that government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.” Police Dep’t of Chicago v. Mosley, 408 U.S. 92 (1972). Strict scrutiny requires the government to have a compelling interest and that the regulation is narrowly tailored or the least restrictive means to achieve its purpose.  Playboy Ent. Group, 529 U.S. at 813.  In Reed, Justice Thomas noted, "A law that is content based on its face is subject to strict scrutiny regardless of the government’s benign motive, content-neutral justification, or lack of 'animus toward the ideas contained' in the regulated speech." 

Intermediate scrutiny is applied to content-neutral speech and to situations where the court finds a reasonable time, place, or manner restriction. Intermediate scrutiny requires the government have an important  interest, which it achieves by means that are substantially related to that interest. In the case of the First Amendment, this means the government cannot substantially restrict the speech in question. 
The United States Supreme Court has yet to hear a case specifically deciding whether there is a right under the First Amendment to record public officials. Many circuit courts, however, have decided that there is a right to record public officials performing their duties, most of which relate to bystanders recording the actions of police officers in public places. Some courts have declined to extend this right to the recording of other state officials, including social workers conducting their investigations. See Clark v. Stone, 475 F.Supp. 3d 656 (W.D. Ky. 2020). Further, there is little caselaw at any level that discusses the right under the First Amendment to record government official within one’s own home. It is likely circuit court cases of this nature will be presented as persuasive by both sides, arguing either that the recording is protected speech or that it is not protected in the context of a child-welfare search. 	Comment by Strohl, Erica: provide more details on type of investigation here or use parenthetical to describe facts.
Additionally, the right to livestream is just starting to be litigated, and courts may draw a line between the right to record as protected under the First Amendment and any right to livestream. Proponents of livestreaming as a protected right under the first Amendment argue the choice of when to publish speech is part of the freedom of speech. The U.S. Court of Appeals  in the Fourth Circuit recently heard arguments in Sharpe v. Winterville Police Dep’t (No. 21-1827), on appeal from the federal district court holding that livestreaming is categorically not protected by the First Amendment. The district court concluded that Sharpe did not have a protected right under the First Amendment to livestream his traffic stop conducted by police officers. 
These points will likely arise in arguments in the McGee problem when determining whether H.G.’s speech itself is restricted, and whether the restriction on livestreaming is simply a time, place, matter restriction rather than a restriction on the substance of the livestream.  This will help determine which level of scrutiny should be applied to the order prohibiting the livestream. You should also consider that the district court’s order prohibits livestreaming but allows for H.G. to post the recorded version after child welfare workers have left the home. There will likely be arguments that this implicates the time, place, manner test and allows for a lower level of scrutiny. 

Relevant Case Law
Rumsfeld v. Forum for Academic & Institutional Rights, Inc., 547 U.S. 47 (2006): Rumsfeld centers on a law that withholds federal funding from universities and colleges, which decline to allow military recruiters onto their campuses or fail to provide equal access similar to those of other employers. A group of law schools argued the law interfered with their freedom of speech and expression by withholding funding because they disagreed with military recruitment. Rumsfeld, in a unanimous decision, held that the law did not violate freedom of speech as it did not restrict the schools from openly disagreeing with the military’s policies or engaging in free speech voicing disapproval. Additionally, admitting military recruiters to campus is not expressive conduct. Finally, the law regulated what law schools must do, not what they may or may not say.

Ward v. Rock against Racism, 491 U.S. 781 (1989). Ward established that time, place, and manner restrictions do not have to regulate speech in the least restrictive way possible to be constitutional. In Ward, New York passed an ordinance that restricted the sound amplification at a bandshell where concerts were regularly held. The Court noted that the restrictions on sound were on the time, place, and manner of the speech (music) as the law sought to control the volume, not the content of the music. Therefore, intermediate scrutiny could be applied. 

Hill v. Colorado, 530 U.S. 703 (2000): Hill refined the time, place, manner restrictions on speech and conduct protected by the First Amendment. A Colorado statute stated it was unlawful for anyone to approach within eight feet of another person outside of a health facility for the purpose of providing pamphlets, education, counseling, or engaging in oral protests with that person. Petitioner argues the law violated her right to freedom of speech under the First Amendment. Hill found the restrictions on the speech-related conduct constitutional, noting that the restrictions furthered the important government interests of protecting access to health care, and created reasonable time, place and manner regulations. The regulations were narrowly tailored to the government interest and allowed for “ample alternative communication channels.” Additionally, the court noted that it was not the content of the speech itself that was regulated, but only the location or manner in which, it was disseminated to an non-consenting audience. The regulation also did not target any specific speaker, subject matter, or viewpoint, making it content neutral and appropriate for time, place, manner restrictions. 

Reed v. Town of Gilbert, 135 S. Ct. 2218 (2015): The Reed Court unanimously struck down an ordinance that treated signs differently based on their content. An Arizona ordinance placed significantly more restrictions on temporary signs, such as directional signs for a specific event, than it did on political and ideological signs. Pastor Reed set up signs for his church services, which were held at various times and places. The 9th Circuit stated the signs regulation was content-neutral because the town did not implement it in disagreement with the content of any signs. The Supreme Court rejected this line of reasoning, stating the ordinance was content based on its face because it treated signs differently. Laws can be content-based even if they are viewpoint neutral. The Court in Reed, therefore, applied a strict scrutiny analysis to the regulation. Finding that the government did not have a compelling interest to discriminate against directional signs, it struck down the ordinance as unconstitutional. 

In the Interest of Y.W.-B, Appeal of J.B.: The district court in Y.W.-B issued an order prohibiting the mother from recording the search of her home by DHS officials (not livestream or posting on social media). On appeal, the mother argued this order violated her First Amendment right to free speech. Citing Fields v. City of Phila., 862 F.3d 353 (3d Cir. 2017), the mother contended that video recording is necessarily incorporated into speech under the First Amendment. Although Fields related to video recording of police officers in a public setting, and this case involved DHS workers in the mother’s home, the Pennsylvania Supreme Court agreed and noted the First Amendment applied to information on which the public can rely when discussing public issues.  The Court noted that this ruling was limited to video recording, and it did not assess if this extends to posting recordings on social media. Consistent with caselaw, this type of speech is subject to reasonable time, place, and manner restrictions, and therefore intermediate scrutiny should be applied. When doing so, the court found that the order restricting mother’s video recording was unconstitutional. 

Suggested Questions
· What are essential elements for protected speech under the First Amendment? 
· Which elements are present in H.G.’s livestreaming, if any?
· What was H.G. intending to communicate through her livestream? Would this message be understood by her audience? Why or why not? 
· How should livestreaming and recording be differentiated under the caselaw? Which cases are persuasive in that realm and why?
· Isn’t the restriction on livestreaming simply an allowable time, place, manner restriction?
· Should the safety of government officials be considered when deciding what restrictions, if any, to place on H.G.’s livestreaming? 
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