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General Information 

In an initial interview session, Dale Doran conveyed the following information to his/her prospective 
attorney:  

Dale Doran is a top salesperson at Design Display, Inc. a small company that designs and constructs 
museums and trade exhibition displays. When he was hired, Dale signed a non‐compete agreement 
prohibiting him from soliciting Design Display customers or competing for new business within a 
100‐mile radius for two years after leaving voluntarily or termination for cause. Design Display has 
been financially troubled since the recession. Commissions have dropped dramatically. Dale 
believes the company is unlikely to survive. Dale began talking with a friend, the Sales VP at Upscale 
Display, a similar company catering only to the “high end.” They have been meeting for breakfast 
brainstorming about the challenges of more expensive installations. Dale confided with the Upscale 
VP regarding Design Display’s financial troubles. Last week, Upscale offered Dale a job at 40% 
commission (Design Display pays 30%).  

Dale wants to go now, while the Upscale job is open. He thinks it would be unfair to enforce the 
non‐compete. Dale never trusted the way his bonuses were awarded (when they had profits and 
bonuses). Also, when Design Display’s CEO (also the founder and majority shareholder) gets leads 
on potential clients, he diverts them all to his designer daughter. Dale gets the “long shots.” Dale 
attributes the business’s financial troubles to the CEO’s waste and poor judgment.  

After the Initial Interview  

Dale decided to retain the attorney, signed an engagement letter, and provided the documentation 
the attorney requested. This included a copy of his employment agreement containing the non‐ 
compete provision, and reference to an award of 5% of the stock in the company, after 5 years of 
employment. The non‐compete provision applies only if Dale voluntarily terminates his 
employment, NOT if he is terminated by the company, unless the termination is for fraud or a 
criminal act. The agreement states that it will be automatically renewed from year to year, unless 
terminated in writing by either party. It specifically states that the non‐competition obligation 
continues for the full two years after contract termination. The first paragraphs of the agreement 
state that Dale is to be employed as a commission salesperson, earning 30% of the gross sales 
generated, after deduction of his direct expenses. Dale is to be paid a semi‐monthly advance on 
commissions, based upon a calculation of 80% of his previous year’s totals, allocated over 26 pay 
periods. The difference between his advance and the commissions earned is to be paid quarterly, 
with final adjustments after the end of the calendar year. It states that Dale is to use his best efforts 
to sell the company’s product and services and that the company is to provide administrative and 
business support for sales efforts.  

In a subsequent meeting with the attorney, Dale confirmed that he received 5% of the company 
stock, but he knows it has little value. He has never known the company to have a shareholder’s  
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meeting. No profits have been distributed for the past 5 years. He suspects that the CEO and his 
daughter sometimes use company funds for themselves. When the company’s parking lot was 
paved, Dale believes the paving company moved on to the CEO’s and daughter’s home driveways, 
on the company tab. Dale does not know if more of this sort of thing has gone on.  

Dale told his attorney that during the recession, the company decided to reduce the salary draws to 
60% instead of 80% of the previous year’s totals, anticipating lower revenues. He also detailed 
several instances in which he had identified a business lead, but the company’s president steered 
the customer to his daughter. Within the past year, the company’s president decided that Dale 
should split his commissions on two significant accounts with another salesperson who claimed 
that she had helped to originate and service the accounts. Since then, they’ve started nickel and 
diming him on expenses, seeking to deduct certain administrative costs from his gross ‐ costs they 
have covered in the past.  

Dale has explained that while he wants to leave Design Display, he has to be able to work. He 
believes that Design Display has not lived up to its end of the bargain. At this point, he services 
more than 50 loyal customer accounts, many of them for a decade. While perhaps half of the 
accounts are within the 100‐mile radius, others are all over the country. He feels responsible to his 
customers and believes they are entitled to quality service and product. He is confident that many 
of his customers would follow him to Upscale Display, if that were possible. Dale is angry and 
frustrated with the people at Design Display.  

Dale’s spouse is a marketing manager at a pharmaceutical company and earns 110,000 per year. 
Dale’s earnings were $200,000 per year at peak but have been in the $100,000 ‐ $125,000 range 
since the recession. They have three children, between the ages of 8 and 15. While they could 
manage on the spouse’s salary, money would be tight. They would be fine if Dale could earn 
$90,000 ‐ $100,000 or close to that. They carry a substantial mortgage; the three children are in 
private school. Dale is 48 years old.   

Confidential Information for Dale Doran (3) 

Since you last met with your attorney, the situation at Design Display has deteriorated 
dramatically. The company’s revenues have grown modestly since the depths of the 
recession, consistent with the modest up‐tick in the commercial economy. However, the 
CEO has become even more difficult to deal with. It may have something to do with his 
daughter, who is jealous of your strong client base. You also suspect that it may be your 5% 
ownership share, as no one else outside the family has any ownership interest.  

He has made it increasingly unpleasant for you at work. He insisted that you pay for 
overtime support for an upcoming presentation. He stops by your desk and hurls insults at 
you, accusing you of “sitting on your duff,” and being “too lazy to pound the pavement.” He 
has commented in sales staff meetings: “Don’t think like Dale...a dog with no new tricks, or 
customers.”  

Last week, the CEO announced that he was taking three of your significant customers and 
giving them to his daughter, allegedly because the customers wanted to work with a sales 
rep with more of a design background. He asserted that he didn’t owe you anything, 
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because he had originally referred these accounts to you, five years ago. He told you to 
watch out, because others were “drooling” over your accounts, and there might be some 
more redistribution.  

Late one afternoon, the CEO walked by your desk and yelled: “You’re wearing a hole in that 
chair.” You followed him to his office and broached the idea of your leaving. The CEO yelled: 
“You can go but you’re not taking this company’s customers anywhere else. You’d better 
not lay a hand on our customers. You’re stuck here or you can sit out for two years.” The 
next day, a rumor began of a “possible traitor in our midst.” Colleagues have been cold and 
unfriendly.  

You are loyal to your customers and spend much of your time at Design Display facilitating 
their project work to retain their business. You are also prospecting for new customers but 
would not feel right going to Upscale Design and abandoning your old customers. You 
doubt Upscale would offer you the job unless you can bring most of your customers with 
you.  

Since you last met with your attorney, your wife received a major promotion, nearly 
doubling her salary but requiring a great deal of travel. You would like to try to get your 
best option: to go to Upscale and continue to service loyal customers there. It would be 
worthwhile to fight the non‐ compete ‐ in court if necessary. You can afford it. Plus, you 
don’t mind paying money to show the CEO and his daughter that they just can’t treat people 
this way.  

If you can’t escape the non‐compete, you wouldn’t necessarily mind sitting out of this 
business for a while, even two years. Since turning 40, you have begun thinking about a 
change in career paths, at least temporarily. A college friend has asked you to help him with 
management and marketing in his start up business that recycles waste into building 
materials. He would pay you a modest but reasonable salary, with some significant stock 
options. That might be fun.  

 




