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EXCLUSIVE SUPPLIER AGREEMENT 
 

 
 This Exclusive Supplier Agreement (“Agreement”), effective as of October 1, 2013 (“Effective 
Date”), is between Bagger, Inc., an Ohio corporation (“Supplier”), and Delishco Beverage Products 
Division of Delishco, Inc., a Massachusetts corporation (“Customer”) (collectively, “the parties”).  
 

BACKGROUND 
 

A. Customer is in the business of producing beverage products for wholesale and retail 
purchasers.  These beverage products frequently require juice from oranges. 

B. Supplier is in the business of producing and distributing bags and related products to 
manufacturing, retail, and other businesses in support of their end product production process. 

C. Customer desires to purchase from Supplier all bags it uses to harvest oranges for orange 
juice for its beverage products.  Based on five year historical averages, Customer’s orange 
bag supply needs average between 7 and 10 million bags per year, and single month orders 
are sometimes up to 1.5 million bags.   
 

Accordingly, the parties agree as follows:   
 
1. Sale and Purchase.  Customer and Supplier agree that Supplier shall sell to Customer 

orange harvesting bags that conform to the specifications listed in Schedule 1 (“Bags”) in quantities 
necessary to meet all of Customers orange harvesting bag needs. 

 
2. Purchase Price.  The price paid by Customer to Supplier shall be $1.0 per Bag 

(“Discount Price”) which represents at least a ten (10) cent discount from its regular pricing of $1.10 -
$1.15 for large company customers.    

 
3. Quantity and Delivery.  Supplier warrants that it has the capacity to supply up to 1.5 

million bags in a month, but recognizes that Customer’s bag needs vary from month to month.  Supplier 
will deliver quantities ordered by Customer within 30 days after order placement.   

 
4. Exclusivity.  The parties acknowledge and agree that the Discount Price described in 

Section 2 reflect the parties’ intent that Supplier shall be the sole and exclusive provider of Bags to 
Customer during the Term of this Agreement. 

 
5. Term.  This Agreement will begin on the Effective Date and continue for a period of 5 

years.  However, if the customer has not purchased 50  million bags by the end of 5 years, the term will 
be extended up to 3 more years (a total of 8 years). 

 
6. Prices Exclusive of Taxes. All prices are exclusive of sales, use, excise, and other taxes, 

duties or charges.  Unless Customer provides evidence of tax exempt status, Customer shall pay, or upon 
receipt of invoice from Supplier shall reimburse, Supplier for all such taxes or charges levied or imposed 
on Customer, or required to be collected by Supplier, resulting from this transaction or any part thereof. 

 
7. FOB and Insurance.  All prices are FOB unless instructed otherwise.  Supplier may 

arrange for insurance and standard commercial shipping, the costs of which will be invoiced to Customer. 
 

JOINT EXHIBIT 

Exhibit _____A______ 
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8. Payment/Financing.  Unless otherwise agreed, invoice payment terms for all purchases 
made under this Agreement shall be net 10 calendar days on a per order basis and are subject to credit 
review by Supplier.  All payments shall be made to Supplier not later than the agreed number of days 
from date of invoice. Late payments shall result in the assessment of a late charge equal to 1 1/2% per 
month on any outstanding balance, or the maximum amount of interest chargeable by law, whichever is 
less. 

 
9. Title and Risk of Loss. 
 

a. Date of Delivery.  Delivery of any item of Bags shall be deemed complete when 
Customer acknowledges receipt of the Bags by signature at time of delivery.  Title to, and risk of 
loss for, the Bags sold or licensed under this Agreement shall pass to Customer upon delivery as 
defined herein. 

b.  Security Interest. As security for the full and prompt payment and performance 
then due of all obligations of Customer to Supplier under this Agreement, Customer hereby 
grants to Supplier a security interest in all Bags supplied to Customer hereunder. Customer shall  
execute any notice or other  documentation  as may be  reasonably  requested  by Supplier at any 
time in order to  accomplish the  intentions  of this  section.  This obligation  shall include an 
obligation  to execute any and all necessary  financing  statements to perfect the security  interest  
herein  granted to Supplier as well as its ownership  interest,  if any, herein evidenced in order to 
perfect Supplier's  interest in the  Equipment  and Software and its rights to payment and  
performance  by Customer under this  Agreement.  Supplier shall pay all expenses of filing any 
necessary financial statements and documents with the appropriate public offices. 

10. Excusable Delay.  Supplier shall be excused from performance under the purchase  order 
and not be liable to Customer for delay in performance attributable  in whole or in part to any cause  
beyond its  reasonable control,  including  but not  limited  to, action or  inaction of any government,  war, 
civil disturbance,  insurrection,  sabotage,  act of public  enemy,  labor  strike,  difficulty  or dispute,  
unpredictable failure or  delay  in  delivery  by Supplier's  suppliers or subcontractors,  transportation  
difficulties, shortage of energy, materials, accident,  fire,  flood, storm or other act of God, or Customer’s 
fault or negligence.  In the event of an excusable delay, Supplier shall make reasonable efforts to notify 
Customer of the nature and extent of such a delay and Supplier will be entitled to a reasonable schedule 
extension.  In the  event a delay  results  from Customer's  fault or negligence,  Supplier will also be 
entitled to an equitable  adjustment  calculated on a time and materials  basis which shall be mutually 
agreed upon. 

11.   Change, Cancellation, and Termination. 

a.  Cancellation of Purchase Order. If Customer cancels a purchase order within 
15 days prior to scheduled shipment date, Customer shall pay to Supplier a restocking fee of 20%  
of the canceled purchase order.  Supplier shall not assess any cancellation charges if Supplier 
cancels an order. 

b.  Breach of Agreement.  In the event that either Party breaches any provision of 
this Agreement, and fails to cure such breach within 30 days after written notice from the other 
Party, the breaching Party shall be in default.  Supplier’s failure to supply quantities of Bags 
ordered by the Customer or to meet specified quality and weight specifications shall constitute 
breach of this agreement. 
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13. Assignment.  Neither party may assign this Agreement in whole or in part without the 
prior written consent of the other party.  (It shall not be considered an “assignment” if either party applies 
the contract to wholly owned subsidiaries, or, to other ventures in which they remain the controlling 
entity.) 

 14. Cooperation.  The parties acknowledge and agree that successful completion of this 
Agreement shall require the full and mutual good faith cooperation of each of the Parties. 

 15.  Dispute Resolution.  The parties agree that all disputes arising under or relating to this 
Agreement will be resolved by arbitration through the American Arbitration Association (AAA) and 
conducted in accordance with the AAA Commercial Arbitration Rules.  

16. Governing Law, Jurisdiction and Venue.  This Agreement shall be governed in all 
respects by the laws of the Commonwealth of Massachusetts without regard to its conflict of laws 
provisions. 

 Intending to be legally bound, the parties have entered this Agreement as of the Effective Date. 

 

BAGGER, INC. DELISCHO BEVERAGE PRODUCTS 
DIVISION OF DELISHCO, INC. 

 

By: _____________________________   By:_____________________________ 

       Samuel Kremin     Pat Delahunt 

Vice President, Bagger, Inc. Delishco Vice President of Beverage Products 
Division 

     

 

Date:  September 21, 2013     Date:  September 20, 2013  




