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Roadmap

 Traditional Examples of Mental Health Benefit Disparities

 Federal Mental Health Parity and Mandatory Mental Health and 

Substance Use Disorder Laws

 Mental Health Parity Act of 1996 (MHPA)

 Mental Health Parity and Addiction Equity Act of 2008 (MHPAEA)

 Affordable Care Act of 2010 (ACA)

 Mental Health Parity Law under the Trump Administration

 President Trump’s January 20, 2017, Executive Order

 Federal and state options going forward



Traditional Examples of 

Mental Health Benefit Disparities

 No coverage of mental health care

 Lower lifetime spending caps on mental health care

 Lower annual spending caps on mental health care

 Lower number of covered inpatient days

 Lower number of covered outpatient visits

 Higher deductibles, copayments, and coinsurance amounts

 More stringent medical necessity requirements

 More stringent experimental/investigative exclusions



Illustrative Mental Health Exclusions



Illustrative Mental Health Exclusions



Illustrative Mental Health Exclusions



Medicare Limitation on 

Inpatient Psychiatric Hospital Days

42 C.F.R. 409.62
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Old (Pre-2008) Medicare Outpatient

Mental Health Care Cost-Sharing

SSA 1833(c)

8

62.5% x 80% = 

Historically, 

Medicare 

beneficiaries paid 

50% of  the cost of  

their outpatient 

mental health care



MIPPA 102 (2008),

amending SSA 1833(c)

9

Mental 

health 

parity 

‘phase in”



Medicaid’s IMD Limitation

42 C.F.R. 435.1009(a)(2)
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Federal and State Mental Health Parity Laws







Limitations of MHPA ‘96

 Not a mandated benefit law

 Did not protect individuals with substance-related and addictive 

disorders

 Did not require parity in any context other than lifetime and annual 

spending limits

 Did not protect individuals insured through individual health plans, 

small group health plans, self-funded non-federal governmental plans, 

Medicare plans, and Medicaid non-managed care plans





Deductibles, 

copayments, 

coinsurance

Inpatient day 

limits,

Outpatient 

visit limits



Benefits and Limitations of MHPAEA ‘08

 Benefits

 Expressly protects individuals with substance-related and addictive 

disorders

 Extends parity to the contexts of financial requirements and 

treatment limitations

 Limitations

 Still not a mandated benefit law

 Still did not protect individuals insured through individual and 

family health plans, small group health plans, self-funded non-

federal governmental plans, Medicare plans, and Medicaid non-

managed care plans



Not a Mandated Benefit Law
See 75 Fed. Reg. 5410, 5413 (Feb. 2, 2010)





#1. Expansion of federal 

mental health parity law to the 

individual and small group markets



#1:  Expansion of 

Federal Mental Health Parity Law

 ACA 1311(j):



#1:  Expansion of 

Federal Mental Health Parity Law

 ACA 1563(c)(4):



#2.  Establishment of Mandatory 

Mental Health and Substance Use 

Disorder Benefits



#2.  Establishment of Mandatory

MH&SUD Benefits
ACA 1302(b)(1)(E); 45 C.F.R. 156.110(a)(5)



Essential Health Benefits (EHB)

ACA 1302(b)(1)





Included in Nevada’s Benchmark Plan

(2017 – Forward)

27

https://www.cms.gov/cciio/resources/data-resources/ehb.html


Excluded from Nevada’s Benchmark Plan

(2017 – Forward), pp. 26, 46

https://bsl.box.com/s/01ovvy2aue0uklp8rq28xcigl5r6am9i


EHBs still do not apply in the following settings

 The grandfathered and grandmothered health plan setting;

 The self-insured group health plan setting; and

 The large health plan setting*



Updates from the Trump Administration
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January 20, 2017, Executive Order
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https://www.whitehouse.gov/the-press-office/2017/01/2/executive-order-minimizing-economic-burden-patient-protection-and


January 20, 2017
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Appendix
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How do we know when a condition is a

mental health condition?

40



Test #1:

The “who is the treating provider” test

 See, e.g., Blake v. UnionMutual Stock Life Ins. Co., No. 87-0543-

CIV, 1989 U.S. Dist. Lexis 16331, at *12 (S.D. Fla. Mar. 10, 

1989) (explaining that the patient’s postpartum depression 

was properly considered a mental illness because “she was 

treated primarily by psychiatrists . . . ”).
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Test #2:

The “nature of the treatment” test

 See, e.g., Simons v. Blue Cross, 536 N.Y.S.2d 431, 434 (N.Y. App. 

Div. 1989) (“The plain, ordinary meaning of ‘psychiatric’ care 

is the sort of treatment, such as electroshock therapy and 

psychotropic medication, rendered to a patient who has been 

admitted to a psychiatric ward in order to attend to his or 

psychiatric disorder”; holding that a patient with anorexia 

nervosa who was treated for malnutrition with artificial 

nutrition and hydration received physical health treatments 

that insurance must cover; the cause of the need for such 

treatments is irrelevant).
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Test #3:

The “origin of the patient’s illness” test

 See, e.g., Arkansas Blue Cross v. Doe, 733 S.W.2d 429, 431–32 

(Ark. Ct. App. 1987) (deferring to the lower court’s finding 

that bipolar affective disorder has a biological basis; noting 

that the experts hired by the insureds convinced the court 

that the current scientific evidence overwhelmingly showed 

that bipolar disorder has physical and biological causes; 

requiring insurance coverage of that bipolar disorder).
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Test #4:

The “patient symptom” test

 A final test focuses on the patient’s symptoms. According to this test, a 

patient has a mental illness if the patient’s symptoms are behavioral, 

such as mood swings, delusions, hallucinations, aberrant behavior, or 

lying.

 See, e.g., Brewer v. Lincoln Nat’l Life Ins. Co., 921 F.2d 150, 154 (8th Cir. 

1990) (“Robert C. Brewer’s disease manifested itself in terms of mood 

swings and aberrant behavior. Regardless of the cause of his disorder, it 

is abundantly clear that he suffered from what lay persons would 

consider to be a ‘mental illness.’ Consequently, Lincoln National 

properly limited its coverage under both policies.”); Equitable Life 

Assurance Soc’y v. Berry, 212 Cal. App. 3d 832, 839–40 (Cal. Ct. App. 

1989) (classifying an individual’s manic-depressive illness as a mental 

illness characterized by the individual’s changing moods, delusions, and 

hallucinations). 44



Codification of Regulations

 ERISA:  29 C.F.R. Part 2590

 Public Health Service Act:  45 C.F.R. Part 46

 Internal Revenue Code:  26 C.F.R. Part 54
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MHPAEA’s Definition of

Mental Health Benefits
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Application of MHPAEA ’08:

Six Classifications

 1.  Inpatient, in-network

 2.  Inpatient, out-of-network

 3.  Outpatient, in-network

 4.  Outpatient, out-of-network

 5.  Emergency care

 6.  Prescription drugs



45 C.F.R. § 147.150(a)



45 C.F.R. Part 156


