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11.4 AUTHORITY OF THE ADMINISTRATIVE LAW JUDGE

The APA directs the ALJ to conduct only those hearings for which proper notice has
been given. It also authorizes the ALJ to advise an agency on the location and time of the
hearing.! According to an OAH rule, the ALJ has a number of duties that include considering
requests for subpoenas, ruling on motions, administering oaths and affirmations, granting
continuances, examining witnesses, and permitting written testimony.? ALJs are obligated
to enforce the disciplinary rules contained in the Minnesota Rules of Professional Conduct.?
The rules apply to attorneys appearing before administrative agencies.* The rules use the
word "tribunal” in discussing an attorney's responsibilities. “Tribunal” is defined to include all
courts and all other adjudicatory bodies.® Should counsel or any person engage in
misconduct that disrupts the hearing, the ALJ has authority to exclude the offender in order
to maintain an orderly proceeding.® In 2001 the office of administrative hearings
announced that it would apply the Professional Aspirations, adopted by the Minnesota
Supreme Court on January 11, 2001, to contested case hearings conducted by the office.

The ALJ has authority to regulate the manner and form of the testimony of witnesses.
The judge has wide discretion in not allowing undisclosed witnesses to testify at the
hearing.” Where testimony would merely be cumulative or irrelevant, the judge may limit the
number of witnesses.® Conversely, the judge has discretion to permit a witness to testify
even though his name was not on a prehearing list of proposed witnesses.® Generally, the
ALJ should permit counsel to question witnesses in their own way so that they may develop
their case.'® Cross-examination may be restricted, however, in the sound discretion of the
ALJ, and a ruling restricting cross-examination is reversed only for an abuse of discretion.!
The ALJ may cross-examine witnesses called by any party in order to clarify the testimony.!?

At the request of a party or on his or her own motion, the ALJ may exclude withesses
from the hearing room so that they cannot hear the testimony of other witnesses.*® It is
generally held that the ALJ should sequester withesses when requested unless a party can
put forth ample justification for the witness to hear other testimony.'* The ALJ has wide
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latitude in all phases of the conduct of the hearing, including rulings on the reception of
evidence.'® However, an ALJ's creation of prejudice to a party by excluding competent and
material evidence may be a denial of due process that requires a remand for rehearing.®
When a party or witness is not fluent in English or has a speech, hearing, or other
communication limitation, the ALJ may direct the appointment of an interpreter by the
agency for which the hearing is being conducted.’
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