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19.2 ADOPTING RULES WITHOUT A HEARING: A GENERAL
COMMENT

Rulemaking, particularly that of federal agencies, is often characterized as either
“informal” or “formal.”* Informal rulemaking is the term generally used to describe the “notice
and comment” rulemaking process required under section 553 of the federal Administrative
Procedure Act.? Under the informal rulemaking approach, the federal rulemaking agency
gives notice of proposed rules in the Federal Register, receives comments from interested
parties, and then promulgates final rules along with a concise general statement of the basis
and purpose of the rules. Formal rulemaking, on the other hand, is the term commonly used
to describe the process required under sections 553(c), 556, and 557 of the federal act, in
which the agency is obligated to conduct rulemaking on the record after a trial-type hearing.?

In reality, there is currently a spectrum of rulemaking between informal and formal
rulemaking, both at the federal level and in Minnesota. This spectrum represents a range of
increasing formality in the substantive and procedural requirements imposed on the
rulemaking agency.* At the least formal end of the spectrum are rulemaking procedures
such as Minnesota's exempt and expedited rulemaking processes,® where both the
substantive requirements placed on the agency and the structured opportunities for public
participation are comparatively few. At the most formal end of the spectrum would be a
federal trial-type hearing or the adoption of a rule with a public hearing in Minnesota.®
Minnesota’s process for adopting a rule without a public hearing falls between these two
ends of the spectrum.

Adopting a rule without a public hearing is more like the federal “notice and comment” or
informal rulemaking proceeding. However, it is not a pure notice and comment proceeding.
For example, unlike the federal informal rulemaking process, which never involves a
hearing, in Minnesota the public may request a hearing and thereby convert a nonhearing
rulemaking process into a formal rulemaking proceeding involving a hearing. The Minnesota
APA allows a plebiscite of sorts in this respect, as the nonhearing rulemaking process is
automatically converted into a hearing-based rulemaking proceeding if 25 or more persons
submit timely written requests for a hearing.’

The intent behind the twenty-five-person trigger mechanism appears to be to require a
hearing if there is significant opposition to proposed rules.® The agency is presented with an
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incentive to avoid the time and expense of going to hearing if agency staff can discuss and
negotiate a compromise on proposed rules with persons who will consequently refrain from
filing, or perhaps even withdraw, requests for a hearing.
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