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4.6 DISQUALIFICATION OF THE ADMINISTRATIVE
LAW JUDGE
By rule, the ALJ is directed to withdraw from participation in a contested case if the
ALJ deems himself or herself disqualified for any reason.1 The APA states that an ALJ must
be free of any political or economic association that would impair the judge's ability to
function officially in a fair and objective manner. 2 An ALJ is not automatically disqualified by
the filing of an affidavit of prejudice; upon filing of an affidavit of prejudice the chief ALJ must
determine, on the record of the case, whether the ALJ should be disqualified.3 The affidavit
must be filed no later than five days before the date set for the hearing of the contested
case.4
The due process clause of the United States Constitution entitles a person to an
impartial and disinterested tribunal.5 The burden of establishing bias or other disqualifying
interests rests on the party challenging the hearing officer.6 Generally, the same standards
that apply to judicial branch judges concerning bias, prejudice, interest, and disqualification
also apply to ALJs. The right to an impartial quasi-judicial officer is a protected aspect of
due process but can be waived if not timely or sufficiently raised. An objection is timely if it
is raised at the first reasonable opportunity after discovery of the facts tending to establish
the disqualification. In order for the motion to disqualify to be sufficient, it must be based on
facts contained in an affidavit.7 Alleged prejudice must be based on more than mere
speculation or tenuous inferences. 8
Disqualification is appropriate where the ALJ is not capable of judging a particular
controversy fairly on the basis of its own circumstances.9 One ground for disqualification is
the establishment by facts of a personal prejudice or a partiality toward a party or a party's
group.10 Disqualification is also appropriate where a personal or a pecuniary interest or
economic bias is shown. 11 Generally, a preconceived point of view about law or policy does
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not disqualify an administrative decision maker.12 However, where the hearing officer's
words or actions create a likelihood, or the appearance of a likelihood, that his or her mind
is effectively closed to reason or persuasion from one side, disqualification may be
appropriate.13 An ALJ will not be disqualified merely because he or she has made rulings
adverse to the filing party in prior cases. Neither will an ALJ be disqualified from sitting at a
rehearing of a contested case after reversal of the ALJ's earlier ruling.14
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