
5.2 CONTENTS OF THE NOTICE OF AND ORDER FOR 
HEARING 

 
 
5.2.1  Time, Date, and Place of Hearing 
 

According to the APA, the time and place of the hearing must be set out in the 
notice given to the parties.1 The OAH rules contain the same requirement.2 The agency 
itself initially sets the time, date, and place of the hearing, but the ALJ assigned to the 
case may advise the agency on the location and time the hearing should be held to allow 
for participation by all affected interests.3 Some agencies are required by statute to 
conduct their administrative contested case hearings in the county where the respondent 
resides or has its principal place of business.4  A party who objects to the location of the 
hearing as set out in the notice may file a motion with the ALJ to change the venue of the 
hearing.5 
 
5.2.2  Notice of Parties Affected and Issues Involved 
 
 Generally, the agency must name each party in its notice of and order for hearing, 
as well as serve each party a copy of the notice.6 The notice must alert the parties who 
are to be affected by the proposed agency action.  A notice served on approximately 150 
municipalities and individuals, without specifically naming any, does not comply with the 
APA, since the sheer number of parties notified would distract a particular party from 
immediate concern over its individual status.7  
 The notice must state the issues involved in the contested case proceeding.8  If 
the issues cannot be fully stated in advance of the hearing, or if subsequent amendment 
of the issues is necessary, they should be fully stated as soon as practicable.  An 
opportunity must be afforded all parties to present evidence and arguments with respect 
to the issues stated.9 Some agencies follow the practice of setting out the issues in a 
document separate from, but served with, the notice of and order for hearing and 
described as a "statement of charges" or an otherwise named and attached exhibit. 

An agency may amend its notice of and order for hearing at any time before the 
close of the hearing, provided that the parties have a reasonable time to prepare to meet 
any new issues or allegations that are raised.10 An amendment made during the hearing 
must be approved by the administrative law judge. 11 Amendments made during the 
hearing generally do not raise due process notice problems as long as the respondent 

     1 MINN. STAT. § 14.58 (2014). 
     2 MINN. R. 1400.5600, subp. 2A (2013). 
     3 MINN. STAT. § 14.50(1) (2014). 
     4 See, e.g., id. § 363A.29, subd. 1 (requirement for discrimination cases). 
    5  MINN. R. 1400.6600 (2013). 
     6 Id. 1400.5100, subp. 7, 9. 
     7 State ex rel. Ludwig v. City of Bemidji, 198 Minn. 27, 33-34, 212 N.W.2d 876, 880 (1973). 
     8  MINN. R. 1400.5600, subp. 2(D) (2013). 
     9 MINN. STAT. § 14.58 (2014). 
    10  MINN. R. 1400.5600, subp. 5 (2013). 
     11 Id.   
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understands the amendment and has an adequate opportunity to respond.12 A 
continuance of the hearing may sometimes be necessary to allow a party adequate time 
to prepare to meet new facts or issues raised by the amendment.  But when an agency 
changes its theory of the case after the hearing from that announced in the pleadings, its 
decision cannot stand and must be remanded by the reviewing court for further hearing.13 

Due process of law guaranteed by the Fourteenth Amendment requires that the 
notice of hearing spell out the specific nature of the charges of misconduct against the 
respondent.14 The charges need not be drawn with the specificity of a criminal complaint, 
however.15 The details of specific incidents or events need not be described,16 but 
sufficient facts must be presented to apprise the respondent of the grounds on which the 
charges are based.17 Many agencies set out the facts alleged in detail so that they may 
be relied upon in the event of a default, or to allow a subsequent request for admissions 
to reference the facts in the pleading.  

The focus of the judicial inquiry on adequacy of notice is whether the failure of the 
agency to disclose facts underlying its case prohibits the respondent from being able to 
effectively respond.18  A landowner argued that a notice of hearing from the Department 
of Natural Resources was constitutionally inadequate because the only issue stated was 
whether prior order should be reversed, without specifically informing the landowner that 
reversal of the order would result in the removal of his drainage system.  The Court of 
Appeals found the notice adequate because the landowner had participated in the prior 
hearing and was involved in an ongoing dispute with the DNR concerning his land.  The 
Court of Appeals observed that a notice document need not list every possible outcome.19 

The remedy for an insufficient statement of facts or issues in a notice of hearing is 
a motion for a bill of particulars or a motion for a more definite statement.20  Greater detail 
about facts or issues may also be required in a prehearing statement filed by the parties 
later during the proceeding.21 

Sometimes a contested case involves an appeal of a prior agency determination 
involving several issues.  The precise issues involved may not be known to the agency 
at the time the notice is served, but instead may be known only to the respondent.  One 

     12 N.L.R.B. v. Mackay Radio & Tel. Co., 304 U.S. 333, 349-50 (1938); Rosen v. Board of Med. Examiners, 
539 N.W.2d 345, 348 (Iowa 1995) (upholding medical licensing decision where amended notice “merely 
enlarged the factual basis supporting the charge”); First Nat’l Bank v. Dep’t of Commerce, 310 Minn. 127, 
130-31, 245 N.W.2d 861, 863-64 (1976). 
     13 Rodale Press v. F.T.C., 407 F.2d 1252, 1256-57 (D.C.Cir. 1968). 
     14 Pearl v. Bd. of Prof’l Discipline, 44 P.3d 1162, 1169 (Idaho 2002) (finding due process was violated 
when medical board based decision on charges relating to standards of care not alleged in complaint); 
Nolan v. Wis. Real Estate Brokers’ Bd., 3 Wis. 2d 510, 518, 89 N.W.2d 317, 322 (1958). 
     15 Sorbello v. City of Maplewood, 610 S.W.2d 375, 376 (Mo. Ct. App. 1980). 
     16 Costa v. Bd. of Selectmen, 377 Mass. 853, 860, 388 N.E.2d 696, 701 (1979). 
     17 Hughes v. Dep’t of Pub. Safety, 200 Minn. 16, 21, 273 N.W. 618, 621 (1937); Schmidt v. Indep. Sch. 
Dist. No. 1, 349 N.W.2d 563, 567 (Minn. Ct. App. 1984). 
     18 Zotos Int’l v. Kennedy, 460 F. Supp. 268, 274 (D. D.C. 1978) 
     19      Comm’r of Natural Res. v. Nicollet Cnty. Pub. Water/Wetlands Hearing Unit, 633 N.W.2d 25, 29-
30 (Minn. Ct. App. 2001). 
    20  MINN. R. 1400.6600 (2013).   
    21  Id. 1400.6500. 
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remedy for this situation is a prehearing order by the ALJ requiring that prehearing 
statements be filed to define exactly what is at issue in the case.22 

Within the notice for hearing, state agencies are also required by rule to set out the 
statutes or rules that have been allegedly violated or that control the outcome of the 
case.23 This provision permits respondents to familiarize themselves with the substantive 
statutes or rules involved and to compare the statutes with the allegations made by the 
agency. 

 
5.2.3  Notice of Statutory Authority and of the Nature of the Hearing 
 

State agencies must include in their notice of hearing a citation to the agency's 
statutory authority to hold a hearing and to take the action proposed.24 Requiring the 
agency to expressly set forth its statutory authority is tantamount to requiring it to note its 
jurisdiction.  If doubt exists about an agency's legal authority, it is beneficial to consider 
the matter at an early point in the contested case proceeding.  Jurisdiction or statutory 
authority may be challenged by motion to the ALJ.25  The ALJ's recommendation about 
jurisdiction can be certified to the agency for a final decision if appropriate. 
 Fairness demands that the parties understand the nature of the hearing.  Although 
the APA does not require a statement regarding the nature of the hearing, the problem is 
addressed by an OAH rule requiring the agency to provide a brief description of the nature 
of the hearing.26 Other rules require the notice to state (1) the name, address, and 
telephone number of the ALJ; (2) citations to OAH rules, agency procedural rules, and 
the APA; and (3) a statement of the possible consequences if the party fails to appear at 
the hearing.27 A failure to adequately communicate the interest at stake so that the party 
can make an informed choice about whether to appear  or  default  is  a  denial  of  due 
process.28 
 In some cases, specialized statutes require that a further description of the nature 
of the procedure be included to allow the respondent to be sufficiently informed and permit 
the opportunity for a complete defense.29 The notice must adequately advise the parties 
of the procedure to be followed in order to comport with constitutional requirements.30 
Some state agencies include in their notice an explanation of the role of witnesses and 
the use of written exhibits as well as a statement concerning the party's statutory right of 
cross-examination and the right to submit rebuttal evidence.31 The notice must also 
advise a party of the availability of subpoenas to compel the attendance of witnesses or 
the production of documents.32 Finally, the agency must advise the parties to bring to the 

     22  Id. 
     23 Id. 1400.5600, subp. 2(D). 
     24 Id.(C). 
     25  Id. 1400.6600. 
     26 Id. 1400.5600, subp. 2. 
     27 Id. 
     28 Schulte v. Transp. Unlimited, 354 N.W.2d 830, 832-35 (Minn. 1984). 
     29 Elliot v. Weinberger, 564 F.2d 1219, 1235-36 (9th Cir. 1977). 
     30 Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 14-15 (1978). 
     31 MINN. STAT. § 14.60, subd. 3 (2014). 
     32 MINN. R. 1400.5600, subp. 2(I) (2013). 
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hearing all documents or witnesses needed to support their position.33 This requirement 
helps ensure that unrepresented parties arrive at the hearing prepared to proceed. 
 
5.2.4  Other Required Notice 
 
 Parties must be advised of their right to be represented by legal counsel or by 
some other person of their choice if not prohibited as the unauthorized practice of law.34 
The notice must also advise parties of the name of an agency official or  assistant attorney 
general who can be contacted by the party to discuss informal disposition of the case, or 
to discuss discovery necessary to prepare for the hearing.35 This provision promotes an 
early initiation of discovery and/or settlement discussions.  The agency is also required 
to alerts parties to the possibility that data classified as "not public" under the Data 
Practices Act may be offered into evidence.36 The Data Practices Act permits a change 
in the classification of data in the course of an administrative contested case.37 The 
statement in the notice advises parties that an objection is necessary to prevent a change 
in the status of the data from private to public.  The notification is intended to prevent the 
inadvertent and unexamined release of not public data merely because it is submitted 
into evidence in a contested case. 
 The notice must also advise parties that a notice of appearance form must be filed 
with the ALJ within twenty days of the date of service of the notice of and order for 
hearing.38 Although most contested cases do not require the filing of an answer,39 a party 
is required to file a notice of appearance form setting forth the party's intention to appear 
at the hearing and providing the current address and telephone number for the party or 
an attorney or other representative.  An attorney seeking to withdraw from a case after 
filing a notice of appearance must promptly serve a notice of withdrawal upon all parties 
and the judge. If a party fails to file a notice of appearance but appears at the hearing, 
the ALJ has authority to grant a continuance.40 The agency is required to serve a notice 
of appearance form with its notice of and order for hearing.  The notice must also advise 
the parties that: (1) hearings are conducted in accordance with the Minnesota Rules of 
Professional Conduct and the Professionalism Aspirations; (2) an accommodation to 
make the hearing accessible will be provided if requested; and (3) a qualified interpreter 
will be appointed if necessary.41 
 
 

     33 Id.(H). 
     34 Id.(E). 
     35 Id.(J). 
     36 Id.(M). 
     37 MINN. STAT. §§ 13.03, subd. 4, 41, subd.5 (2014). 
     38 MINN. R. 1400.5600, subp. 2(K) (2013). 
     39 Exceptions include proceedings before the Department of Human Rights, see id. 5000.1200. 
     40 Id. 1400.5700.   
     41      Id. 1400.5600.   
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