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5.3 SERVICE OF THE NOTICE OF AND ORDER FOR HEARING

For a notice to be timely, it must provide a reasonable opportunity for the parties
to prepare for the hearing.! For example, a two-day notice before a hearing regarding the
dismissal of a teacher does not constitute due process.? However, a three-day written
notice of a hearing for a substitute teacher alleged to have abandoned his position was
found to constitute due process. According to the Minnesota Court of Appeals, the notice
and opportunity to be heard must be appropriate in relation to the nature of the charges
made.3 A seven-day notice in a welfare benefits termination case was not constitutionally
insufficient per se.* However, where the appeal period ended on a weekend, a welfare
benefit recipient had until the next business day to appeal.® Where a pawnbroker was
sent a notice of hearing about the revocation of his license by first class mail in a plain
envelope ten days before the hearing, the Court of Appeals found that the notice satisfied
due process even though the licensee was on vacation until just before the hearing and
failed to open the letter.® The Court of Appeals rejected suggestions that the letter should
have been sent by certified mail or marked “urgent,” as well as the argument that ten days
was too short of a notice period. In contrast, a notice and order of revocation was “actively
misleading” and denied the petitioner due process of law based on its failure to clearly
state that a petition needed to be filed 33 days from the date of mailing.” The failure of
the Commissioner of Public Safety to provide a full seven-day notice of the effective date
of a prehearing license revocation under the Minnesota implied consent law did not deny
due process where the statute had no specific notice requirement and the notice was
provided weeks or months after the licensees failed blood or urine tests.®

The APA sets no time period for service of the notice prior to the hearing. However,
the notice must not be served less than thirty days before the hearing unless otherwise
provided by law, unless the Chief ALJ approves a shorter time period.® In addition, agency
statutes or rules sometimes set a shorter notice period,® and specify the method of
service for the notice, which is commonly by first-class or certified mail.1*

In the absence of a statutory provision, service is governed by an OAH rule defining
service as either personal service or service by first class United States mail addressed
to the party at his or her last known address.'? Service by a licensed overnight express
mail service is also authorized. An affidavit of service is not required. A certificate of
service must be prepared for any type of service. It must list the name of the person
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accomplishing the service, but need not be signed or notarized.*3 There is a presumption
that mail properly addressed and posted is duly received by the addressee .1# Several
agency licensing statutes require a licensee to keep his or her current address on file with
the commissioner or board, and to advise the licensing authority of any change of
address.'® Based on this presumption, default judgment may be entered against a party
who does not appear at the hearing even where the mailed notice is returned
undelivered.'® Some agency licensing statutes provide for substituted service of process
on the licensing authority.’

In some instances, regulatory statutes specifically provide for publication of the
notice of hearing either in place of, or in addition to, service on individuals. Inthe absence
of such a statute, notice by publication would not satisfy due process requirements with
respect to a person directly affected by the contested case proceeding whose name and
address are easily ascertainable.'® Service by publication is often a means of alerting
nonparties to the existence of a contested case that may affect their rights. Such notice
may be employed in contested cases involving applications by financial institutions for
new facilities, or applications by common carriers for new privileges that may substantially
affect the business interests of competitors. The “best notice practicable” is authorized
to advise potential members of a class of a class action in a contested case initiated by
the Department of Human Rights.® The adequacy of notice by publication is generally
judged on a case-by-case basis.?® For example, a statute requiring notice given only to
landowners for an upcoming inventory and mapping of wetlands and public waters is
constitutional..? Where a rule or statute requires publication of a notice of hearing in
newspapers with general circulation, a failure to publish pursuant to the requirements set
out in the rule or statute will be treated as a jurisdictional defect, render the notice
inadequate, and require a remand of the case for rehearing.?? Cost is not an adequate
reason to refrain from publication.??
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