Minnesota Administrative Procedure
Chapter 8. Discovery
Latest Revision: 2014

8.2 AUTHORITY TO PROVIDE FOR DISCOVERY

The Minnesota Administrative Procedure Act (APA) does not specifically authorize
the OAH to adopt a rule allowing prehearing discovery in contested cases. The chief ALJ,
however, is directed to adopt rules to govern the procedural conduct of all hearings.!
Statutory authority to adopt a pretrial discovery rule may also be inferred from the ability of
the chief ALJ to issue subpoenas for the attendance of witnesses at hearings and the
production of documents.?

The Minnesota Supreme Court has never directly determined that the OAH has
statutory authority to adopt discovery rules for contested case proceedings. The court has,
however, upheld a sanction imposed for violation of an analogous discovery rule of the
Minnesota Department of Commerce, which was adopted without specific statutory
authority.® The authority of the department of commerce to adopt the discovery rule was
not litigated in the case. The Minnesota Court of Appeals has upheld discovery orders and
sanctions under the OAH rules.*

There is federal authority for the conclusion that the adoption of a pretrial discovery
rule is contained within the authority to adopt procedural rules. In FCC v. Schreiber, the
United States Supreme Court held that the issuance of an investigatory subpoena for the
production of information at a public hearing was a subordinate question of procedure within
the applicable federal statute.> Although certain federal administrative agencies have
specific authority to provide for discovery,® most such agencies have promulgated a pretrial
discovery rule under a general grant of authority to adopt rules governing the conduct of
their internal affairs.

Courts of other states have also affirmed the promulgation of discovery rules based
on general grants of authority to implement statutory purposes.” The authority of the OAH
to adopt a prehearing discovery rule is likely to be upheld by a reviewing court if challenged.®
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