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IN THE
COURT OF APPEALS OF MARYLAND

SEPTEMBER TERM, 2011

NO. 125

JOHN DOE,
Petitioner
V.

DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONAL
SERVICES,

Respondent

ON WRIT OF CERTIORARI TO THE
COURT OF SPECIAL APPEALS OF MARYLAND

BRIEF OF AMICI CURIAE

| STATEMENT OF THE CASE
Amici curiae the Maryland Office of the Public Defender (OPD), the
Maryland Criminal Defense Attorneys Association (MCDAA), and Families
Advocating Intelligent Registries, Inc. (FAIR) adopt petitioner’s statement of the
.case. |
QUESTIONS PRESENTED

1. Given the highly punitive and restrictive nature of Maryland’s newly
enacted sex offender registration laws, does their retroactive application violate
the federal constitutional ban on ex post facto laws and both clauses of Article 17
of the Maryland Declaration of Rights prohibiting ex post facto laws and ex post
facto restrictions?



2. Given that the plea agreement entered into by Mr. Doe did not, and
indeed could not have, contemplate registering as a sex offender, is he entitled to
specific performance of the plea agreement?

STATEMENT OF FACTS

The amici curiae adopt petitioner’s statement of facts.

ARGUMENT

L MARYLAND’S SEX OFFENDER REGISTRY LAWS
HAVE BECOME INCREASINGLY ONEROUS AND
RETROSPECTIVE IN RECENT YEARS.

Pursuant to the Jacob Wetterling Crimes Against Children and Sexually
Violent Offender Registration Program of 1994, 103 P.L. 322, Maryland enacted
its first sex offender registration scheme in 1995. See Young v. State, 370 Md. 686,
692 n.3 (2002); Graves v. State, 364 Md. 329, 336-37 (2001). Contained within a
single section in fonher Article 27 of the Code, the léw only made registration a
consequence for a handful of offenses. Importantly, the law also had no retroactive
effect; by its own terms it applied only to offenses committed on or after the
effective date of the law, October 1, 1995. 1995 Md. Laws ch. 142.

Under former Article 27, § 692B, only child sex offenders, a class defined
by statute, were required to register. /d. Registration involved filing a statement
with an offender’s local law enforcement agency within seven days of a qualifying
event, such as release from prison. Jd The registration statement consisted of a
signed statement indicating the offender’s name, address, and place of
employment, a description of the crime committed, the date of conviction, the
jurisdiction of conviction, a list of any aliases used by the offender, and the
offender’s Social Security number. /. In addition, the offender’s local law
enforcement agency was required to obtain a photograph and fingerprints of the
offender for inclusion in the registration statement. /d. Registration was to occur
annually for a period of 10 years. /d. Changes of address had to Be reported within
seven days. /d. Failing to register was made a misdemeanor, punishable by up to

three years imprisonment and a $5,000 fine. Id.



Once an offender registered, the burden shifted to the local jurisdiction to
send notice of the registration to the county superintendent. /d. The local law
enforcement agency was also authorized to provide notice to comrhunity
organizations, religious organizations, and any other organizations “that relate{] to
children or youth.” Jd. Although the Department of Public Safety and Correctional
Services (“DPSCS”) was authorized to create and maintain a central registry of
offenders, id., the Legislature did not make provision for the posting of registry
information on the Internet.

Significant éhanges to the law came as early as 1997. That year, the
Legislature added three categories of individuals required to register, offenders,
sexually violent offenders, and sexually violent predators. 1997 Md. Laws ch. 754.
Unlike persons falling into the other categories, sexually violent predators were
defined not simply by their offense but also by their prior record and whether they
had been determined by a court to be at risk of recidivism. /d. The frequency and
duration of registration depended on the category into which an offender fell:
annually for 10 years for child sex offenders, offenders, and sexually violent
offenders, and every 90 days for sexually violent predators until a court
determined ‘that they no longer fit into that category. /d. Child sex offenders were
given the additional burden of having to register in person. Id. As with the 1995
version of the law, the 1997 amendments applied only to offenses committed on or
after the effective date of 1[he law. Id.

| If the primary effect of the 1997 amendments was to broaden the scope of
the law, changes to the statute in 1999 substantially increased the burden on
registrants. Depending on their offense, child sex offenders and sexually violent
offenders would have to register annually for 10 years or for the remainder of their
lives. 1999 Md. Laws ch. 317. Sexually violent predators would have to register
every 90 days for life. Id. The content of registration statements also expanded; an
offender now had to include information about any school enrollment and, if he or

she met the definition of a sexually violent predator, information about identifying



factors, including a physical description, any anticipated future residence, if
known, offense history, and any treatment received for a mental abnormality or
personality disorder. Id. The notification provisions of the law were also expanded
to include, inter alia, authority for DPSCS té post offender information‘on the
Internet. 1999 Md. Laws ch. 402.

In 2001, the registration and notification provisions were transferred from
Article 27 to the Criminal Procedure Article, § 11-701, et seq. Although much of
the law remained unchanged, the Legislature took the first step toward making it
apply retroactively to individuals who committed their offenses prior to the
enactment of the statute in 1995. In particular, child sex offenders who committed
their offenses on or before October 1, 1995, were required to register if they were
under custody or supervision on October 1, 2001. 2001 Md. Laws ch. 221.
Registration for other types of sex offenders was mandated if the offenses were
committed on or before July 1, 1997, and the offenders were under custody or
supervision on October 1, 2001. /d.

The next major changes to the law came in 2006. That year, the Legislature
increased the frequency of registration to every six months for child sex offenders,
offenders, and sexually violent offenders. 2006 Md. Laws Sp. Ses. ch. 4. In
addition, all registrants, and not just child sex offenders, were reqﬁired torregister
in person. /d. The Legislature also altered the penalty for failing to register,
making a subsequent conviction for the offense a felony punishable by up to five
years in prison and a $10,000 fine and made it a crime, subject to limited
_exceptions, for a registered sex offender to enter onto real property that is used for
elementary or secondary education or child day care. Id.

At least two additional changes to the law in 2006 are also significant. First,
the Legislature required offenders to provide DNA samples at the time of
registration unless they had already done so. Id. Second, the Legislature created a
new category of individuals, “extended parole supervision offenders,” who, in

addition to registering, must serve a term of “extended sexual offender parole



superviéion” lasting from three years to life. /d. Among the conditions extended
parole supervision may include are monitoring via global positioning satellite
tracking technology, restricting where a registrant may live and work, requiring
participation in a sexual offender treatment program, prohibiting the use of drugs
and alcohol, and requiring regular polygraph examinations. /d.

In 2008, the Legislature again increased the burden on registrants. In
addition to the information a registrant was already required to give, he or she now
had to provide any former names, e-mail addresses, computer log-in or screen
names or identities, instant messaging identities, electronic chat room identities, a
copy of his or her driver’s license or identification card, and the license plate
number and description of any vehicle he or she regularly operated. 2008 Md.
Laws ch. 352.

The next year brought with it two major changes. For the first time,
juvenile sex offenders were required to register, albeit for a more limited period of
time, five years. 2009 Md. Laws ch. 524. Second, the Legislature made sweeping
changes to the retroactivity provision, bringing within the reach of the law
sexually violent offenders and sexually violent predators convicted on or after July
1, 1997, of offenses committed before July 1, 1997, and child sex offenders
convicted on or after October 1, 1995, of offenses committed before October 1,
1995. 2009 Md. Laws ch. 541.

Bigger changes were still to come. In 2010, the Legislature, in accordance
with the Adam Walsh Child Protection and Safety Act of 2006, 109 P.L. 248,
reclassified offenders into tiers. Tier I offenders have to register in person every
six months for 15 years with the possibility of a reduced term of registration. 2010
Md. Laws chs. 174, 175. Tier II offenders have to register in person eifery six
months for 25 years. Id. Tier III offenders, including Mr. Doe, have to register in
person every three months for life. Id. Unlike Tier I offenders, Tier II and Tier III
offenders cann-ot petition for a reduction in the term of registration.

The Legislature made registration more burdensome in other respects as



well. Whereas offenders previously had seven days to register and seven days to
report a change of address, they now have only three days. /d. In addition,
offenders have to inform the authorities in Wﬁting including an itinerary prior to
any absence from their homes for more than seven days. Id. All regiétrants, and
not just sexually violent predators, also have to provide more information,
including a physical description, a copy of any passport or immigration papers,
information regarding professional licenses, cell phone and landline numbers,
finger- and palm prints, and information about past criminal history. Id.

The Legislature also made another change to the retroactivity provision.
Pursuant to legislation passed in 2010, the law now applies to any person who
qualifies as a Tier I, II, or III offender and was under the custody or supervision of
a supervising authority on October 1, 2010 or was already subject to registration
on September 30, 2010, as well as to any person convicted of any “crime” on or
after October 1, 2010, who has a prior conviction for an offense for which
registration as a sex offender is required. Id.'

While recent amendments may have increased the burden on sexual
offender registration, they do not, by any stretch of the imagination, mark the end
of the line. Among the bills considered by the General Assembly during the 2012
session include proposals to: (1) prohibit registered sex offenderé from going to
schools to vote in elections, HB 495 (2012); (2) prohibit registered sex offenders -
from entering onto real property that is owned or operated by community—based
organizations which provide recreational activities for children, HB 591 (2012);
(3) prohibit registered sex offenders from participating in any Halloween activity
that involves children including trick—or—treating, distributing candy to children,

attending a school function, and attending a community festival, HB 1351 (2012);

! In 2011, the Legislature substituted the word “felony” for “crime” and
added a provision applying the law to persons “convicted on or after October 1,
2010, of a violation of § 3-324 of the Criminal Law Article, regardless of whether
the victim was a minor.” 2011 Md. Laws ch. 374.



(4) creating a registry for individuals convicted of non-sexual child abuse, SB 370
(2012); and (5) creating a registry for individuals convicted of animal abuse, HB
1020 (2012). It may be argued that these are merely examples of proposed
legislation and that the Legislature would never actually pass anything so extreme.
However, that érgument ignores the dramatic changes that have been made to the

sex offender registration scheme since it was first put into place in 1995.

I. IN PRACTICE, MARYLAND’S SEX OFFENDER
REGISTRATION AND NOTIFICATION PROVISIONS
IMPOSE SEVERE BURDENS ON REGISTRANTS AND
THEIR FAMILIES AND DEPRIVE THEM OF
IMPORTANT LIBERTY INTERESTS.

As mentioned supra, Maryland law now requires more people convicted of
a broader variety of crimes to register more frequently, to provide more personal
information to law enforcement, and to do so for longer periods of time. It also
provides for expanded community notification. As discussed below, the
registration and notification requirements place a substantial burden on the
registrant and deprive him or her of important liberty interests.

Reporting Requirements

Maryland law requires that registrants register “in person” with their
supervising authority and the local law enforcement unit of each county where
they reside. Md. Code, Crim. Proc. Art. § 11-705(b)&(c) (2008 Repl. Vol., 2010
Supp.). The frequency with which a registrant must register and the duration of
registration depend on how he or she is classified: a Tier I offender must register
every six months for 15 years, a Tier II offender every six months for 25 years,
and a Tier 111 offender every three months for the rest of his or her life. Md. Code,
Crim. Proc. Art. § 11-707(a) (2008 Repl. Vol., 2010 Supp.). A person designated
as a “sexually violent predator” must register every three months for the term
appliéable to whatever tier he or she is in.

| Compélled Disclosure of Private Information

Registration involves the offender going to an office designated by the




supervising authofity and providing a registration statement, which must include:
(1) the registrant’s name and all addresses and places where the registrant resides
or “habitually lives;? (2) the name and address of the registrant’s employers and a
description of each location where the registrant performs employment duties if
different from the address of the employer; (3) the name and address of the
registrant’s educational institution or place of school enrollment; (4) a description
of the registrant’s crime; (5) the date that the registrant was convicted; (6) the
jurisdiction and court in which the registrant was convicted; (7) a list of any
aliases, former names, electronic mail addresses, computer log-in or screen names
or identities, instant-messaging identities, and electronic chat room identities that
the registrant has used; (8) the registrant’s Social Security number, date of birth,
and place of birth; (9) all identifying factors, including a physical description; (10)
a copy of the registrant’s passport or immigration papers; (11) information
regarding professional licenses the registrant holds; (12) the license plate number,
registration humber, and description of any vehicle owned or regularly operated by
the registrant; (13) the permanent or frequeni addresses where the vehicles are
kept; (14) landline and cellular telephone; (15) a copy of the registrant’s driver’s
license or identification card; (16) the registrant’s fingerprints and palm prints;
(17) the registrant’s criminal history; and (18) the registrant’s signature and the
date signed. Md. Code, Crim. Proc. Art. § 11-706(a) (2008 Repl. Vol,, 2010
Supp.). For a registrant designated as a “sexually violent predator,” the statement
must also include his or her anticipated future residence, if known, and
documentation of any treatment received for a mental abnormality or personality
disorder. Id. § 11-706(b). All registrants must pose for a digital photograph every

six months. Id. § 11-707(a). Finally, a local law enforcement unit can require a

? “Habitually lives” is defined very broadly to include places the registrant
regularly visits. See Md. Code, Crim. Proc. Art. § 11-701(d) (2008 Repl. Vol.,
2011 Supp.) (defining term to include “any place where a person visits for longer
than 5 hours per visit more than 5 times within a 30-day period”).
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registrant to provide additional information. See id. § 11-705(c)(2).

A registrant must also notify all applicable local law enforcement units
within three days of any change in “(1) residence; (2) the county in which the
registrant habitually lives; (3) vehicle or license plate information; (4) electronic
* mail or Internet identifiers; (5) home or cell phone fiumbers; . . . (6) employment;”
(7) enrollment as a student at an institution of higher education, or (8) a legal name
change. Id. § 11-705(e), (f) & (g). In addition to notifying local law enforcement, a
registrant must notify the State registry within three days of any “new electronic
mail address, computer log-in or screen name or identity, instant-message identity,
or electronic chat room identity.” Id. § 11-705()).

' Travel Restrictions

The statute also requires the registrant to provide information as a condition
for traveling to allow the government to monitor his or her travel. Before a
registrant “obtains a temporary residence or alters the location where the registrant
resides or habitually lives for more than 5 days or when the registrant will be
absent from the registrant’s residence or location where the registrant resides or
habitually lives for more than 7 days,” he or she must provide a travel itinerary to
each local law enforcement unit where he or she resides or habitually lives. /d. §
11-705(i). Registrants are also required to “notify each local law eﬁforcement unit
where the registrant resides or habitually lives at least 3 days prior to leaving the
United States to commence residence or employment or attend school in a foreign
country.” Id. § 11-705(h). These restrictions make it difficult or impossible for
registrants to work in jobs that require frequent travel, to travel when there is an
emergency, or to go on any trip where the itinerary is not precisely known in

advance. (App. 1-4, 12, 14, 16, 19, 22-24, 26).”

> FAIR’s membership includes many registrants and their family members.
Rather than simply state conclusively the experiences of FAIR’s members, amici
curiae have appended hereto several affidavits from FAIR members.



Restrictions on Entry onto School Property or Child Care Facility

Registrants are prohibited from entering onto property that is used for
elementary or secondary education or on which a child care facility is located,
unless (1) the registrant is a student or the registrant’s child is a student or receives
child care, the resident has been given permission to do so by a specified person,
and the registrant promptly notifies an agent or employee of the school, home, or
institution of the registrant’s presence and purpose of visit; or (2) the registraht
entered the property for the purpose of voting at a school on an election day. Md.
Code, Crim. Proc. Art. § 11-722(a)-(b) (2008 Repl. Vol.). Some of FAIR’s
members report that churches they had attended for years have asked them to
leave because a school or daycare used the churéh property during the week and
the law arguably prevents registrants from coming onto the church’s property.
(App. 8). |

Widespread Dissemination of Sex Offender Status,
Location, and Other Personal or Private Information
Via the Internet and Community Notification:

As directed by the General Assembly, see Md. Code, Crim. Proc.’Art. § 11-
717 (2008 Repl. Vol., 2010 Supp.), the DPSCS has made extensivé information
from 6ffenders’ registration statements available on the Internet. The data
available includes a color photograph of the registrant and his or her name, aliases,
home address, temporary residence, employment address, and school address;
qualifying convictions; whether the registrant is compliant with the registration
requirements; the registrant’s tier (I, II, or III), supervising authority, and most
recent registfatior_l date; the registrant’s sex, date of .birth, current age, height,
- weight, race, skin tone, eye color, and hair colér; and the make, color, and license
plate number for each of the registrant’s vehicles.

Other government agencies pﬁblicize and direct people to the DPSCS sex
offender registry website. The main website for the Maryland government, on its

“Welcome to Maryland” homepage, contains a link to the “Sex Offender Registry
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(SOR).” See http://www.maryland.gov/Pages/default.aspx (visited 4/7/2012). A
number of local jurisdictions’ webpages offer links to the registry. See, e.g., Talbot
County Sheriff’s Webpage (http://www.talbotcountymd.gov/index.php?page=
Sheriff (visited 4/9/2012)); Wicomico County State’s Attorney Website
v(http://www.wicomicocounty.org/sfatesattomey (visited 4/9/2012)). ’ '

Once PeOple get to the DPSCS website, there are several sophisticated
search functions available. One can search by name or zip code, or one can search
an Interactive Map of Registered Sex Offenders that allows a user to search for
registrants near an address the user enters or near one of a great many schools,
libraries, colleges, shopping centers, churches and recreation areas that the user
selects. (http://www.dpscs.state.md.us/sorSearch/search.do?searchType=byZip&ka
nchor=offlist&zip=&category=ALL (visited 4/9/2012)). A visitor to the DPSCS
website can also sign up for email or telephone notifications of sex offender
movement in a ceftain area. (http://www.dpscs.state.md.us/onlineservs/socem/

portal.shtm] (visited 4/9/2012)). The DPSCS’ website publicizes a “toll-free Sex
“ Offender Alert Line” where “you can sign up for telephone notification any time a
registered sex offender moves in your area.” See http://www.socem.info (visited
4/7/2012). The website explains that “[tjhe Alert Line is designed to contact
individual homes, schools, daycare centers, recreational centeré and churches
registered by zip code when a sex offender moves into the neighborhood or if
there is a change in the offender’s compliance status.” Id.

The General Assembly also authorized law enforcement to notify
individuals and organizations of information in a registrant’s registration
statement. See Md. Code, Crim. Proc. Art. §§ 11-709 (2008 Repl. Vol., 2011
Supp.) & 11-718 (2010 Supp.). Possibly pursuant to this authority, local
jurisdictions have taken to directly notifying people in a registrant’s neighborhood
that the registrant is a sex offender and is living at a certain address in their
community. For example, a brochure issued by the Montgomery County Police

Department states that when a sex offender moves into the community,
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notification to the community is made by “door-to-door distribution of
informational flyers,” “public access to sex offender registry Internet sites,”

2 49

“school notification,” “monthly multi-agency notification,” and “community
meetings.” (http://www.montgomerycountymd.gov/content/POL/districts/ISB/fam
ilycrimes/pdfs/SexOffenderRegistryBrochure.pdf (visited 4/11/ 12)). Meanwhile,
the Harford County Sheriff’s Office has a “Megan’s Law Unit” which, among
other things, conducts “unannounced home visits” and “periodic observation” of
registered sex offenders. (http://www.harfordsheriff.org/bureaus/investigative/crim
inal/megans_law_unit) (visited 4/11/12)).

The Legislature has also expressly delegated authority to other bodies or
agencies to promulgate rules and regulations. For example, local law enforcement
units are permitted to require offenders to provide information not specified by
statute. Md. Code, Crim. Proc. Art. § 11-705(c)(2) (2008 Repl. Vol., 2010 Supp.).
Likewise, the Legislature has authorized DPSCS to adopt regulations relating to
the registration and supervision of sex offenders. Md. Code, Crim. Proc. Art. § 11-
726 (2008 Repl. Vol., 2010 Supp.). Pursuant to its legislative-derived authority,
DPSCS, through the Division of Parole and Probation, began. directing sex
offenders in 2005 to place signs on their doors on Halloween to discourage trick-
or-treating at their residences. (http://www.wbaltv.com/news/17721033/
detail.html) (visited 4/ 11/12)).

Effects on Employment

DPSCS’s individual webpages on registrants include the registrant’s
employer’s address, information which makes it very difficult for offenders to find
long-term stable employment. An employer who hires a registrant will éee its
address published on the sex offender registry, which is quite‘possibly the worst
marketing decision any business could ever make. A recent report on sex offender
registries confirms the difficulty registrants face finding and keeping a job:

Being publicly identified through online registries as a sex
offender restricts employment in several ways. With some
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employers mandated to check the sex offender registry, and
many others implementing the checks as part of their private
business policy, many sex offenders are finding themselves
unable to secure and maintain a job. Our research shows that
private employers are reluctant to hire sex offenders even if
their offense has no bearing on the nature of the job. Offenders
who tell prospective employers they are registered sex
offenders are usually denied employment; those who fail to tell
are eventually fired when employers find out — often through
fellow employees who found the information through
searching online sex offender registries.

Human Rights Watch, No Easy Answers: Sex Offender Laws in the U.S., at 81-82
(Sept. 2007). Even if an employer does not itself object to employing registered
sex offenders, “[m]embers of the community can also react so strongly to the
presence of a registered offender on the job that employers will end up firing
them.” Id. at 82. Even parole officers — no strangers to the challenges of finding
work for ex-offenders — “testify to the difﬁéulty registrants have in finding work.”
Id. at 83. Members of FAIR have reported that they have lost jobs and/or have had
difficulty finding work because they were on the registry. (App. 8, 14, 16-17, 19,
25-26.)
Effects on Housing

The community notification provisions also make it difficult for registrants
to find and keep housing. (App. 8, 10-12.) Family and friends are sometimes
unwilling to allow a registrant to reside with them because it would mean that their
address would appear on the Internet, that their neighbors would receivé flyers
saying a sex offender lived there, that children would be warned away from their
home at Halloween, and that they would be subject to the same kind of community
ostracism, threats, and intimidation that registrants experience. Private landlords
~ do not want to rent to registrants, and federal law prohibits anyone subject to
lifetime registration on a state registry from living in publi¢ housing. HRW, supra,
at 93 & 95 (citing 42 U.S.C. § 13663 (2004)). Flyers incorporating information

from the Internet registry and distributed by local law enforcement or
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neighborhood associations; generate such hostility and cause such humiliation that
in turn put enormous pressure on the registrant and his family to leave the
community. Jd. at 93-95. (App. 15, 17.) With such limited housing options, many
registrants face the prospect of becoming homeless. Indeed, in Twine v. State, 395
Md. 539 (2006), the statement of facts on which the case was decided included a
'proff-er by defense counsel (to which the State did not object) that the Montgomery
County police had distributed 48 flyers in Twine’s neighborhood on July 28, 2004,
stating that a régistered sex offender was living there, and that as a result, he was
evicted the next month and became homeless. See id. at 545. Ironically, once a
person has become homeless as a result of the notification provisions, the
registration provisions become even more onerous; a homeless registrant is
required to register in person with the local law enforcement unit in each county
where they habitually live within three days after entering and remaining in a
county and to re-register in person once a week. See Md. Code, Crim. Proc. Art. §
11-705(d) (2008 Repl. Vol., 2010 Supp.).
Violence and Intimidation
As a result of having detailed information about their appearance,
whereabouts and crimes made indiscriminately available on the; Internet,
registrants face harassment, intimidation and physical violence. HRW, supra, at
86; see also Smith v. Doe, 538 U.S. 84, 109 (2003) (Souter, J., concurring in
judgment) & 112 (Stevens, J., dissenting). Registered sex offenders have been
~murdered because they were on the registry. Id.; see also Glenn Adams, Maine
Killings Raise Questions About Sex Offender Registries, BEAUFORT GAZETTE, 4A
(Apr. 18, 2006). Registrants justifiably worry about such violence: in one study,
77% of registrants surveyed reported “threats/harassment.” U.S. Department of
Justice, National Institute of Justice, Sex Offender Community Notification:
Assessing the Impact in Wisconsin, at 10 (Dec. 2000). In another study, 16% of
registrants reported being physically assaulted. HRW, supra, at 79 (citing
rLevenson & Cotter, The Effects of Megan’s Law on Sex Oﬂénder Reintegration,

14



Journal of Contemporary Criminal Justice, vol. 21, no. 3 (2005), at pp. 49-66). The
Human Rights Watch report chronicles some examples of violence and
intimidation experienced by registrants: |

For a case challenging community notification laws, New
Jersey public defenders collected over a hundred affidavits
from people convicted of sex offenses who experienced
vigilante violence soon after their whereabouts were made
available to the public, either through the internet registry or
some other community notification scheme. Registrants speak
of having glass bottles thrown through their windows; being
“jumped from behind” and physically assaulted while the
assailants yelled “You like little children, right?”; having
garbage thrown on the lawn; people repeatedly ringing the
doorbell and pounding on the sides of the house late at night;
being struck from behind by a crowbar after being yelled at by
the assailant that “People like you who are under Megan’s Law
should be kept in jail. They should never let you out. People
like you should die. When you leave tonight, I am gonna kill
you.”

HRW, supra, at 87-88 (internal footnote omitted). (For a Maryland example, see
App. 5.) As one registrant observed, community notification can be “a far worse
punishment than jail ever was.” Id. at 88 (footnote omitted).
Impairment of Relationships and Negative Effects on Family Members

The registration and notification requirements damage fhe registrant’s
relationships. A registrant is required to register every address where he or she
“habitually lives,” a term of art that is broadly defined to mean “any place where a
person lives, sleeps, or visits with any regularity, including where a homeless
person is stationed during the day or sleeps at night,” and to include “any place
where a person visits for longer than 5 hours per visit more than 5 tifnes within a
30-day period.” Md. Code, Crim. Proc. Art. § 11-701(d) (2008 Repl. Vol., 2011
Supp.). That means that if a registrant visits a family member, friend, or
sigr;iﬁcant other “for longer than 5 hours per visit more than 5 times within a 30-
day périod,” that person’s address will be identified on the Internet as the

residence of a sex offender, flyers may be distributed to the person’s neighbors
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and local “faith institutions,” phone and email alerts will be sent out to anyone
who has requested one, and the local police and any schools within a mile of the
person’s home will be notified that a sex offender lives there. See id. § 11-706.
This is, to say the least, a strong disincentive for anyone to begin or maintain a
relationship with a registrant, and it isolates them socially.

The spouses and children of registrants also suffer. One Maryland registrant
reported that a private school rejected his five year old daughter because he was on
the registry. (App. 4.) A spouse of a registrant reported experiencing fear and
anxiety because authorities have listed her vehicle on her husband’s webpage, and
because of their unannounced visits to their home. (App. 21, 23.) Parents cannot
participate in their children’s school activities. (App. 4.) Children of registrants are
ostracized and bullied by classmates, and other family members experience
isolation, anxiety and fear. (App. 6.)

Severe Emotional Distress

Registrants experience profound depression and anxiety as a result of the
widespread and long-term publicizing of what may be the worst thing they ever
did, society’s labeling of them as sex offenders, the barriers to housing and
employment, the intimidation, hostility and threats from others, and the damage all
this does to their relationships. “A number of the sex offenders and their family
members with whom Human Rights Watch spoke talked of ending the ordeal of
sex offender laws and the consequences that flow from it by taking their own
lives.” HRW, supra, at 97. In light of the severe emotional distress experienced by
victims, some might say that sex offenders deserve these consequences. Without
addressing the merit (or lack thereof) of this view, it suffices here to point out that
the infliction of such emotional distress could only possibly be justified as a form
of punishment; it serves no non-punitive purpose. In nature and degree, the
depression and anxiety experienced by registered offenders exceeds that normally
experienced by a parolee or probationer, and is closer to that suffered by the

prisoner.
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III. THE RETROACTIVE APPLICATION OF THE SEX

- OFFENDER  REGISTRATION REQUIREMENTS

VIOLATES ARTICLE 17 OF THE MARYLAND
DECLARATION OF RIGHTS.

A. Article 17 of the Declaration of Rights
Prohibits Both Ex Post Facto Laws,
Including Laws Retroactively Increasing the
Punishment for an Offense, and Retroactive
Restrictions on Liberty that Do Not Amount
To Punishment.

Article 17 of the Maryland Declaration of Rights presently states “[t]hat
retrospective Laws, punishing acts committed before the existence of such Laws,
and by them only declared criminal, are oppressive, unjust and incompatible with
liberty; wherefore, no ex post facto Law ought to be made; nor any retrospecfive
oath or restriction be imposed, or required.” MD. DECL. RTS. Art. 17. The last
phrase — “nor any retrospective oath or restriction be imposed, or required” — was
added in 1867; the rest is substantially identical to the language first adopted in
1776.* See Dan Friedman, The History, Development, and Interpretation of the
Maryland Declaration of Rights, 71 TEMP. L. REV. 637, 656 (1998).5 As its
history makes clear, the original language prohibits ex post facto laws, and
whether retroactive application of the Maryland’s sex offender registration scheme
violates this part depends on whether the law imposes a punishment. The last
phrase, however, more broadly prohibits the imposition of new restrictions based
on conduct that preceded the enactment of the restriction.

The first part of Article 17, which provides “[t]hat retrospective Laws,

punishing acts committed before the existence of such Laws, and by them only
| declared criminal, are oppressive, unjust and incompatible with liberty; wherefore,

no ex post facto Law ought to be made,” has been construed as a ban on ex post

* Aside from changes in punctuation and capitalization, the only difference
was that the 1776 language referred to “facts committed” while the 1851 and
subsequent versions referred to “acts committed.”

* This article is available in its entirety at http://www.aomol.net/megafile/
msa/speccol/sc2900/sc2908/pdf/friedman_article pdf.
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facto laws, and its reach has been limited accordingly to criminal or penal laws. In
1850, this Court construed the pre-1867 language (then Article 15) as forbidding

only retrospective criminal laws and, in its omission of any reference to civil |

cases, as “a recognition of the right in the legislature to pass retrospective laws, so

far as they relate to civil cases and contracts.” See Grinder v. Nelson, 9 Gill 299,

306 (1850).

The amendment of Article 17 was the result of events that began during the

_Civil War. In 1864, the General Assembly, then dominated by members of the
Unionist party, called a constitutional convention, and incorporated into that new
constitution provisions placing restrictions on former supporters of the South.
Article 1, § 4, of the new constitution prohibited a person who had supported the
South in any way from voting in any election held in the State or holding any

office “of honor, profit or trust” under the laws of the State. A person could regain

these rights only by entering the military or by an Act of the General Assembly
passed by two-thirds of each house. MD. CONST. art I § 4 (1864). As an.
enforcement mechanism, the new constitution also required people to swear or

affirm before voting, registering to vote, or holding office that they had never

supported “those in armed hostility to” or “in rebellion against” the United States.
See id. art. I §§ 4 & 7. The 1864 constitution also mandated that “[t]he General
Assembly shall pass laws requiring the President, Directors, Trustees or Agents of
corporations, created or authorized by the laws of this State; Teachers or
Superintendents of the Public Schools, Colleges or other institutions of learning;

Attorneys-at-Law, Jurors and such other persons as the General Assembly shall,
from time to time prescribe, to take the oath of allegiance to the United States set

forth in the first article of this Constitution.” MD. CONST. art. III § 47 (1864). See,

generally, Robert J. Brugger, MARYLAND, A MIDDLE TEMPERAMENT: 1634-1980,
at 302-304 (1988); William Starr Myers, THE SELF-RECONSTRUCTION OF

MARYLAND, 1864-1867, at 10-12 (1909). _
In March 1865, the General Assembly passed a bill to provide for the
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registration of voters in accordance with the new constitution. The bill directed the
Governor to appoint three registrars for each ward or election district, who would
then compile lists of those eligible to vote. A person could not vote unless he was
-on the list. The officers of registration were also empowered to exclude all disloyal
persons, even if a person took the oath of allegiance, and to summon witnesses for
the purpose of ascertaining the qualifications or disqualifications of those
registered. See Myers, supra, at 18-19. In August 1865, a state convention of
officers of registration convened. This convention adopted a series of questions
designed to elicit information regarding an applicant’s present or past disloyalty to
the federal government, and further decided that the names of all white men
residing in, or femporarily absent from, the district should be placed in the
registration books, so that all those not applying would be forever disqualified
from voting. Id. at 31-32. One historian opined that these policies disenfranchised
at least half of the voters, most of whom were from the Democratic party. Id. at
33. The legislation that imposed these disabilities on alleged former supporters of
the South was known as the “registry law” or the “registration law.” Id. at 29-32.°
The Democrats® first serious challenge to the registry law came in the
summer and fall of 1865 with two cases that ended up in this Court: Hardesty v.
Taft, 23 Md. 512 (1865), and Anderson v. Baker, 23 Md. 531 (1865). See Myers,
supra, at 33-35. The plaintiffs in these cases alleged, »inter alia, that the registry

law violated the prohibition on ex post facto laws in the federal constitution. The

® Nor was this the only initiative designed to marginalize former supporters
of the South. In April 1863, the first branch of the City Council of Baltimore
passed resolutions asking an Army general to close certain “disloyal churches”
and thereby “save our city from this degradation and shame by removing these
cesspools, the miasma arising from which taints the moral atmosphere with
treason.” Myers, supra, at 25 (footnote omitted). It also unanimously passed other
resolutions protesting against allowing “Rebels™ to return to the city. See id. at 25-
26. That same month, the mayor of Cumberland presided over a meeting of
citizens that resolved that “those persons who voluntarily left their homes in this
county and have taken up arms against the Federal Government, or otherwise
aided the rebellion, shall not be permitted to return again amongst us.” Id. at 26.
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Court in Hardesty adopted its reasoning in Anderson as to the ex post facto issue.
See Hardesty, 23 Md. at 524. In Anderson, the Court began its analysis of the ex

post facto issue by quoting the following definition of ex post facto laws:

Ex post facto laws are technical expressions, which include
every law which renders an act punishable in a manner in
which it was not punishable when committed. They relate to
penal and criminal proceedings which impose punishments and
forfeitures, and not to civil proceedings which effect private
rights retrospectively. Retrospective laws, divesting vested
rights, unless ‘ex post facto,” do not fall within the prohibition
contained in the Constitution of the United States, however
repugnant they may be to the principles of sound legislation.

23 Md. at 624 (quoting 1 Kent’s Coms., sec. 19, pp. 409, 410). The Court then
explained that, in its view, the challenged constitutional provisions and related
legislation were not ex post facto laws as they only imposed a “civil disability.” Id.
at 625. Of importance to the issue presently before the Court, its predecessor
recognized that the challenged provisions had a legitimate, non-punitive purpose,
namely “to render the Union indisscluble, by excluding from the polls and offices
of the State, all who had actively participated in promoting the rebellion, or giving
them aid and comfort.” /d. at 617.

The Court may have held that the registry act was not an ex post facto law,
but the Democrats were not persuaded. In early 1866, Maryland’s Democratic
leaders called a convention of all those opposed to the registry law. See Myers,
supra, at 43. The convention resolved that “the provisions of the Fourth Section of
the First Article of the Constitution which prescribe conditions to the elective
franchise, before unknown to the people of Maryland, [are] retrospective,
partaking of the nature of an ex post facto law, and repugnant to the terms of the
Declaration of Rights,. as Well as the Constitution of the United States.” Myers,
supra, at 45 (quoting resolution).

And then a remarkable, possibly unprecedented, thing happened: the

pariahs came to power. The governor appointed new election officials and directed
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them to liberélly construe the registry law in favor of allowing people to vote. See
Myers, supra, at 64. The result was that the Democratic-Conservative party took
control of the legislature and, in early 1867, as one of its first actions, passed
iegislation restoring full citizenship and the rights to vote and hold office to all
those persons disenfranchised by Article I, § 4, of the 1864 Constitution. See id. at
83-84; 3 John Thomas Scharf, HISTORY OF MARYLAND: FROM THE EARLIEST
PERIOD TO THE PRESENT DAY, at 690 (1879). “It was the almost unanimous
opinion of the Democratic and Conservative forces,” however, “that the
permanency of the reforms made could not be guaranteed . . . unless an entirely
new constitution was drafted.” Myers, supra, at 94.

From this desire for lasting reform, the Constitution of 1867 was born. Not
a single Republican attended the new constitutional convention. See Brugger,
supra, at 306. The new 1867 Constitution omitted the provisions of the 1864
Constitution that disenfranchised former supporters of the South and otherwise
prevented them from meaningful participation in public life. See, generally,
Edward Otis Hinkley, THE CONSTITUTION OF THE STATE OF MARYLAND (1867).
To protect against future retrospective oaths and restrictions, the framers of the
new constitution added to the end of Article 17 of the Declaration of Rights the
following language: “nor any retrospective oath or restriction Be imposed, or
required.” See id. at 122; Friedman, supra, at 642 & 656 & n.284. “The
Convention delegates, all members of the Democratic party, understood the
purpose of this amendment and adopted it without recorded debate.” /d. at n.284,

The 1867 addition to Article 17 undeniably expanded the scope of the
protections the article provides. The authors, having been on the receiving end of
retrospective restrictions only a couple years earlier, added language to prevent the
imposition of retrospective restrictions in the future. They had leamned from this
Court’s opinions in Anderson and Hardesty, less than two years earlier, that the
original language of the Article was insufficient to protect them from such

restrictions. To construe the 1867 amendment as contributing nothing to the
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meaning of Article 17 would be inconsistent with the well-established canon of
statutory construction that rejects constructions that would render part of a
provision surplusage. More importantly, such a construction would be
irreconcilable with the evident intent of the framers of the 1867 Constitution.

Nor can this language reasonably be construed as limited only to the precise
problems that led to its adoption. If the framers of the 1867 Convention had
intended to prohibit only retrospective restrictions based on previous support of
the -South or relating only to voting or holding office, they certainly could have
used more specific language; indeed, for an example of such specific language in a
constitutional provision, the convention only had to look at the language of the
very provisions of the 1864 Constitution that they objected to.

And yet, the 1867 amendment to Article 17 was ignored. Only five years
later, in 1872, the Court explained:

There is no provision in the Declaration of Rights or
Constitution of this State, or of the United States, prohibiting
the passage of retrospective laws affecting civil causes. . . .
The . . . provision in our Declaration of Rights is by its terms
confined to retrospective criminal or ex post facto laws, and
this has been regarded as a recognition of the right of the

Legislature to pass retrospective laws so far as they relate to
civil cases and contracts.

City of Hagerstown v. Sehner, 37 Md. 180, 198 (1872). For this proposition, the
Court relied entirely on one case: the 1850 case of Grinder v. Nelson, 9 Gill 299
(referred to as Baugher v. Nelson). The Court did not then, or in subsequent cases,
address the impact of the 1867 amendment on the meaning or scope of Article 17.
See, e.g., Braverman v. Bar Ass’n of Baltimore City, 209 Md. 328, 348 (1956);
Diamond Match Co. v. State Tax Comm’n, 175 Md. 234, 241 (1938).

B. The Retroactive Application of Maryland’s
Sex Offender Registration Requirements
Violates Article 17’s Prohibition on the
Imposition or Requirement of Retrospective
Restrictions.
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The meaning of the words “retrospective . . . restriction” in Article 17 is
plain. The word “restriction” had the same broad meaning in 1867 as it does
today: “confinement, limitation.” JOHNSON’S DICTIONARY, IMPROVED BY TODD
288 (1828). “Retrospective” was defined as “looking backwards,” id. at 289, the
same meaning it holds today. The framers of the 1867 Constitution added the
prohibition on retrospective oaths and restrictions after having themselves suffered
deprivations of rights and privileges based on retrospective laws. They could have
used much more specific language limiting the new prohibition on retrospective
oaths and restrictions to the type of required oaths and restrictions that had been
used against them. They did not. They could have limited the new prohibition to
retrospective oaths and restrictions based on support for the South. They did not.
That they instead chose to use the very broad langnage they did indicates that they
intended-this prohibition to apply broadly to any restrictions (or oaths) required
based on behavior occurring prior to the legislation that limit a person’s rights or
privileges. The framer’s use of this broad language is consistenf with the role of a
bill of rights to protect individuals from certain types of government action for
years to come, even in circumstances that the framers could not have foreseen.

Coincidentally, one of the laws the framers objected to most {and one
which they certainly meant the addition to Article 17 to prohibit) was analogous to
the laws Mr. Doe is challenging. This was the so-called “registration law” that
required people to register with election officials or be denied the right to vote. If a
would-be voter did not register with election officials, the 1865 registration law
deprived him of the privilege of voting. If a sex offender does not register with a
supervising authority, Maryland’s sex offender registration laws authorize his
imprisonment and thereby deprive him of his liberty.

More generally, Maryland’s sex offender laws restrict a registrant’s rights
and privileges in several ways. They restrict a registrant’s abilities to enter school
property, where many community functions take place, or child care facilities, and

they prevent a registrant from working in those locations. They restrict a
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régistrant’s ability to travel by requiring the registrant to provide prior notice to
government authorities. They prevent a registrant from exercising the right to .
privacy as to bersonal matters such as travel, residences, and intimate relationships
(because the registrant is forced to disclose places he or she “habitually lives™).
They intrude upon a registrant’s constitutionally protected privacy and liberty
interests by the government-sponsored widespread distribution of highly
stigmatizing characterizations and information. See, generally, Young v. State, 370
Md. 686, 718 n.13 (2002). They are undoubtedly “restrictions” as that term is used
in Article 17, and they are retrospective. Accordingly, they violate Article 17.

C. The Retroactive Application of Maryland’s
Sex Offender Registration Requirements
Violates Article 17°s Prohibition on Ex Post
Facto Laws and the Ex Post Facto Clause of
the Federal Constitution.

Even a cursory examination of the history of sex offender registration in
Maryland reveals that the registration scheme that exists today is more complex
and imposes a far more onerous burden on persons required to register than the
scheme set up by the General Assembly in 1995, or even in 2000. For one thing,
the law can no longer be considered a tool for keeping track of a select group of
offenders deemed to be at high risk of recidivism. Registrél;tion 1S now a
consequence faced by most sex offenders, regardless of their age, when they
committed their offenses, or their prior record (or lack thereof).

At the same time, the similarities between registration, on the one hand, and
other unquestionably penal consequences like parole and probation have increased
over time. Indeed, if anything, registration is the more severe consequence of a
conviction. An individual who commits a qualifying offense must meet with
authorities on a regular and frequent basis, in most casés for the rest of his or her

life. (App.8).7 The list of information that must be provided as part of the

7 As of April 14, 2012, 7881 registrants were listed on Maryland’s state
website. Of that total, 6,544 (83.03%) are Tier III, 499 (6.33%) are Tier II, and

24



registration process is immense and is designed to permit monitoring of nearly all
aspects of an offf;nder’s life, from where he or she lives to where he or she works
and takes vacations to whom he or she interacts with. Coupled with the extensive
notification permitted by the law (and occurring in practice), such close
supervision is itself a way for the State to exercise control over the lives of
offenders. That the registrant risks incarceration for failing to comply with specific
terms of the law and for engaging in behavior that for the rest of society would not
be prohibited only increases the coercive effect of the law. Of course, registrants
placed on extended parole supervision lead even more restricted lives. |

In light of the changes to Maryland’s sex offender registration scheme, the
Court should follow the lead of other jurisdictions which have held that the law is
punitive and thus may not be applied retroactively to individuals whose offenses
predate the law. Although the Ex Post Facto Clause of Article I, § 10 of the United
States Constitution provides grounds for the Court to declare the retroactivity
provision of the law unconstitutional, the Court has available to it an equal, if not
superior, option: holding that the retroactivity provision violates the original
language of Article 17, which provides “[t]hat retrospective Laws, punishing acts
committed before the existence of such Laws, and by them only declared criminal
are oppressive, unjust and incompatible with liberty; wherefore, ﬁo ex post facto
Law ought to be made . . . .” MD. DECL. RTS. art. 17.

While this provision is similar to the Ex Post Facto Clause in the United
States Constitution, and thus has generally been read in pari materia with Article
I, § 10 of the Constitution,? see Khalifa v. State, 382 Md. 400, 425 (2004), that
does not foreclose the possibility that, in an appropriate situation, Article 17 may

be interpreted or applied in a different manner than its federal counterpart. In

838 (10.63%) are Tier 1. (http://www.dpscs.state.md.us/sorSearch/tier (visited
4/14/12)). '

8 Article I, § 10 states, in pertinent part, that “[n]o State shall ... pass any ...
ex post facto law[.]” U.S. CONST., Art. I, § 10, cl. 1.
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Marshall v. State, 415 Md. 248, 259 n.4 (2010), the Court explained:

The Latin phrase “in pari materia,” or “in the same matter,”
simply means “[o]n the same subject™ or “relating to the same
matter.” Black’s Law Dictionary (8th ed. 2004) at 807. As this
Court has pointed out on numerous occasions, “simply because
a Maryland constitutional provision [or statute or common law
principle] is in pari materia with a federal one or has a federal
counterpart, does not mean that the provision will always be
interpreted or applied in the same manner as its federal
counterpart. Furthermore, cases interpreting and applying a
federal constitutional provision are only persuasive authority
with respect to the similar Maryland provision.” (Emphasis 1n
original). Dua v. Comcast Cable, 370 Md. 604, 621, 805 A.2d
1061, 1071 (2002).

Notwithstanding that the first clause of Article 17 of the Declaration of
Rights may offer greater protection than Article I, § 10 of the United States
Constitution, both provisions “relate[] only to criminal or penal laws or the
consequences of an offense.” Anderson v. Department of Health & Mental
Hygiene, 310 Md. 217, 223 (1987), cert. denied, 485 U.S. 913 (1988). A law is
considered punitive if it “‘changes the punishment, and inflicts a greater
punishment, than the law annexed to the crime, when committed.”” Raines v.
State, 383 Md. 1, 27 (2004} (quoting Stogner v. California, 539 U.S. 607, 611
(2003), in turn quoting Calder v. Bull, 3 U.S. 386, 391 (1798)). It bears noting,
however, that for purposes of ex post facto analysis “the concept of punishment is
broader than a prison sentence or a fine.” Anderson, 310 Md. at 227. An ex post -
facto violation is established where there is “a law passed after the commission of
a criminal act, affecting substaﬁtial rights, and changing the consequences of
having committed the criminal act in a way that is disadvantageous to the
defendant[.]” Id. at 227; see also id. at 224 (“The Supreme Court has also pointed
to ‘the liberal construction which this court . . . [has given] to the words ex post
facto law, -- a construction in manifest accord with the purpose of the
constitutional convention to protect the individual rights of life and liberty against

hostile retrospective legislation.’”””) (quoting Kring v. Missouri, 107 U.S. 221, 229
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(1883)).
That the original language of Article 17 and the Ex Post Facto Clause of

the federal constitution have both been construed as barring retrospective

. punishments in criminal cases does not mean that this Court should automatically

follow whichever approach the majority of Supreme Court justices has used to
decide whether a deprivation constitutes punishment; “Historically, state
constitutions predated the federal constitution, and in accordance with the
federalist scheme, state charters were the original protectors of individual liberties
against government action, serving as ‘the immediate and visible guardian{s] of

2o

life and property.”” Lisa D. Munyon, Comment, “/t’s a Sorry Frog Who Won't

Holler in His Own Pond”: The Louisiana Supreme Court’s Response to the

‘Challenges of New Federalism, 42 Loy. L. REv. 313, 315 (Summer 1996).

Maryland’s Declaration of Rights predated the United States Constitution, and it
was, for more than a decade, the only protection Marylanders had from ex post
facto laws. See Anderson, 310 Md. at 223 n.4 (1987) (noting that “the Maryland
Declaration of Rights, in 1776, was the first bill of rights to contain a
constitutional prohibition against ex post facto laws™). The movement among state
courts to interpret provisions of their state constitutions to provide different or
greater protections that the federal constitution is known as “new federalism.” One

state supreme court justice has explained:

[N]ew federalism describes a growing awareness in the state
courts of the importance of state law, especially state
constitutional law, as the basis for the protection of individual
rights against state government. New federalism describes the
willingness of state courts to assert themselves as the final
arbiters in questions of their citizens’ individual rights by
relying on their own law, especially the state constitutions.
New federalism is based on the premise that the federal
Constitution establishes minimum, rather than maximum,
guarantees of individual rights and that, in appropriate cases,
state courts should independently determine, according to their
own law (generally their own state constitutions), the degree to
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which individual rights will be protected within the state
jurisdiction. Independent interpretation of the state’s own
constitution is part of the double security of having both
federal and state bills of rights.

Shirley S. Abrahamsori, Reincgrnation of State Courts, 36 Sw. L.J. 951, 952 _
(1982). The construction of the federal constitution’s Ex Post Facto Clause by
Supreme Court justices is not entitled to deference when this Court construes
Maryland constitutional provisions, therefore, and the value of their opinions
depends on the strength of their reasoning.

On the question of whether retroactive application of sex offender registry
requirements constitutes an ex post facto law, the justices have reached different
conclusions based on different approaches. In Smith v. Doe, the Court considered
whether Alaska’s retroactive application of its registration requirements
constituted an ex post facto law. Six justices held it was not; three held it was.
Most of the Court applied the so-called “intent-effects™ test. Justice Stevens,

however, took a different approach.

1. The approach taken by Justice Stevens in
Smith v. Doe and by this Court in Anderson is
preferable to the “intent-effects” test and
compels the conclusion that Maryland’s sex
offender registration and notification
provisions constitute punishment.

Justice Stevens took a different, simpler and vastly better approach to the
problem. Rather than sift tea leaves and guess at the intent of the legislature, as the
intent-effects test requires, Justice Stevens looked at the application and effect of
the Act. He held that it was “clear beyond peradventure that these unique
consequences of conviction of a sex offense are punitive” because “[t]hey share
three characteristics, which in the aggregate are not present in any civil sanction,”
namely, they “(l)l constitute a severe deprivation of the offender’s liberty, (2) are
imposed on everyone who is convicted of a relevant criminal offense, and (3) are
imposed only on those criminals.” Smith, 538 U.S. at 112. He distinguished other

cases in which the Supreme Court had rejected an ex post facto challenge on the
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ground that “[u]nlike any of th[ose] cases, . . . a criminal conviction under these
statutes provides both a sufficient and a necessary condition for the sanction.” /d.

Although amici agree with Justices Ginsburg’s and Breyer’s analysis and
conclusion regarding the clear punitive effects of sex offender registration and
notification laws, the approach taken by Justice Stevens is simpler for courts to
apply and less vulnerable to manipulation by legislators seeking to immunize
restrospective laws from an ex post facto challenge. The problerﬁ with relying on
the purpose of the legislature is that virtually every sanction imposed on an
offender as a result of a conviction could arguably both punish the offender and
protect the public in some way, shape, or form. By now, legislators (and certainly
the lawyers who advise them) know that the Supreme Court majority largely
defers to expressions of intent by the legislature regarding whether or not the
purpose of a new retrospective statute is punitive. Any legislature wishing to
insulate such a law from an ex post facto challenge need only assert‘ somewhere
that the legislation is intended to protect the public, not to punish the offender.
Under the Supreme Court majority’s approach, a legislature could insulate the
most dire retrospective penalties — life in prison or a death sentence — from an ex
post facto challenge by asserting that their purpose was to protect the public by
incapacitating the offender, not to punish. Justice Stevens’ test provides a simpler,
alternative way to determine that a sanction constitutes punishment.

This Court took the same approach in Anderson as Justice Stevens
advocated in Smith. At issue in Anderson was whether the ex post facto prohibition
was implicated by a change in legislation which. shifted the burden to the
defendant to prove at an administrative release hearing that he or she no longer
met the standards for commitment following a verdict of not criminally
responsible. Rejecting the State’s argument that commitment at a mental hospital
did not constitute punishment, the Court pointed out that “Anderson’s confinement
in a state mental institution is a direct consequence of adjudications at his criminal

trial that he was guilty of committing a crime but insane at the time of the crime.”
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310 Md. at 224. According to the Court, “the fact that a particular proceeding or
matter is labeled “civil’ rather than ‘criminal’ does not necessarily remove it from
the ambit of the ex post facto prohibition.” Id. at 225. The Court also found
unpersuasive the fact that “the purposes of the commitment are treatment and the
protection of society against dangerous individuals,” noting that “these same
considerations are included among the purposes for which convicted persons are
sentenced to correctional institutions.” 7d. at 228. The Court in Anderson did not
mention or rely on the intent of the legislature; rather, the Court reasoned that
confinement in a state hospital based on an NCR finding was punishment because
it was a direct consequence of the adjudication in the criminal case and it affected
the defendant’s substantial rights to his detriment. /d. at 227.

Under Justice Stevens’ approach, Maryland’s registration and notification
scheme clearly constitutes punishment. As described supra, it amounts to a serious
deprivation of the registrant’s liberty. Unlike other retrospective provisions such
as bans on firearm possession (which can be triggered by circumstances other than
a conviction), see, e.g., Md. Code, Pub. Safety Art. § 5-133 (2003, 2011 Supp.),
the sex offender registration and notification requirements apply to a person only
if he or she has been convicted of a qualifying offense. And unlike other
legislation that allows a court to impose restraints similar to traditional punishment
after a separate hearing that comports with due process, e.g., statutes providing for
civil commitment of sex offenders, Maryland’s sex offender requirements are an
automatic consequence of a qualifying criminal conviction; there is no
individualized hearing where the State is required to prove a need for.registration
or where the offender can challenge whether it is proper as Iapplied to him.

As the Court stated in Anderson, 310 Md. at 227, “a law passed after the
commission of a criminal act, affecting substantial rights, and changing the
consequences of having committed the criminal act in a way that is
disadvantageous to the defendant, falls within the ex post facto prohibition.” Mr.

. Doe committed his crime over a decade before passage of the law in 1995 and
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entered his guilty plea three years before the 2009 retroactivity provision went into
effect. Although he has long since completed servi-ce of the sentence he agreed to
serve, he now must register in person every three months for the rest of his life by
supplying a lengthy list of information to local law enforcement officials.
Although he does not present a risk of offending again, he cannot petition to get
off the registry. Instead, information about where he lives and works is posted on
the Internet for, literally, the whole world to see. He also risks prosecution if he
fails to comply with the complex and ever-changing list of registration
requirements or steps foot onto real property used for education or child daycare
purposes. To say that the consequences of Mr. Doe’s criminal conduct have
changed in a way that is disadvantageous to him is a gross understatement.

2. Maryland’s registration and notification provisions
also constitute punishment under the intent-effects
test.

In Young, supra, 370 Md. 686, the Court addressed the related, though not
identical, question of whether sex offender registration constitutes punishment for
purposes of Apprendi v. New Jersey, 530 U.S. 466 (2000), which held that, as a
requirement of due process of law, “other than the fact of a prior conviction, any
fact that increases the penalty for a crime beyond the prescribed statutory
" maximum must be submitted to a jury, and proved beyond a reasonable doubt.” Id.
at 490. For the peﬁtioner in Yo‘ung, registration was an annual requirement that he
provide a signed statement that included his name; address, place of employment,
Social Security number, and a description and location of the offense which
qualified him for registration. Young, 370 Md. at 693-94. The Court noted that
“[i]n the time period since the case sub judice was argued before this Court, the
Department has begun to post registry information on the Internet.” /d. at 694.

To determine whether sex offender registration constituted punishment, the
Court applied the two-part “intent-effects™ test gleaned from the Supreme Court’s
opinions in United States v. Ursery, 518 U.S. 267 (1996), and Kansas v.
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Hendricks, 521 U.S. 346 (1997). The first proné of the test involved an
examination of legislative intent — did the Legislature intend to punish sex
offenders when it enacted the registration law? Although the law had been part of
Article 27 and was later re-codified as part of the Criminal Procedure Article, the
Court did not consider that fact dispositive of the Legislature’s intent. Id. at 712.
Insteéd, the Court concluded that “the plain language and overall design of
[former] §'792 clearly indicate that it was not intended as punishrhent, but rather
was intended as a regulatory requirement aimed at protection ovf the public.” Id.
The Court reasoned that the law only “require[d] registrants to supply basic
information to apprise law enforcement officials about an offender residing or
working in the area.” Id.

The Court next turned to the second prong of the test: “whether there is
‘clearest proof” that the statute is so punitive, in either purpose or effect, that it
overrides the Legislature’s remedial purpose.” Id. at 713. To conduct this inquiry,
the Court looked to the factors laid out by the Supreme Court in Kennedy v.
Mendoza-Martinez, 372 U.S. 144 (1963), namely

(1) whether the sanction involves an affirmative disability or
restraint; (2) whether it has historically been regarded as a
punishment; (3} whether it comes into play only on a finding of
scienter; (4) whether its operation will promote the traditional
aims of punishment--retribution and deterrence; (3) whether
the behavior to which it applies is already a crime; (6) whether
it lacks an alternative purpose to which it rationally may be
connected; and (7), if such alternative does exist, whether the
statute appears excessive in relation to it.

Id. at 698.

The Court acknowledged that registration was a consequence of past
criminal behavior, that registration served a deterrent purpose, and that “[b]eing
labeled as a sexual offender within the community can be highly stigmatizing and
can carry the potential for social ostracism.” Id. at 713-15. On the other hand, in

the view of the Court, “an examination of the remaining Mendoza-Martinez
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factors” established “that § 792 is not so punitive a statute in its- effect that its
application defeats the Legislature’s remedial intent.” /d. at 714. In particular,
registrat'ion was not traditionally regarded as punishment aﬁd did not operate to
restrict offenders’ movements and activities, the requirement that certain basic
information be included in the registration statement was not “unreasonably
burdensome,” and all offenders convicted of an enumerated offense had to register
without regard to their state of mind at the time of the offense. Id. at 713-15.

The year after the Court decided Young, the Supreme Court conducted a
similar analysis, and reached a similar conclusion, in Smith, supra. In that case, the
Court rejected an ex post facto challenge under the United States Constitution to
Alaska’s sex offender registration scheme. With the exception of Justice Stevens,
the justices all applied some version of the “intent-effects” test, but with varying
results. Justice Kennedy, for a majority that also included Chief Justice Rehnquist
and Justices O’Connor, Scalia and Thomas, held that the Alaska Act did not
impose punishment because the legislature intended to create a civil, nonpunitive
regime and the respondents had not shown by ‘“the clearest proof” that the
statutory scheme was so punitive either in purpose or effect as to negate the State’s
intention to deem it civil. See Smith, 538 U.S. at 92-105. Justice Souter concurred
in the judgment only and disagreed with the majority’s reasoning. He found that it
was not clear that the legislature intended the statutory scheme to be civil in nature
and therefore rejected the view that those challenging the law must establish by
“the clearest proof” that it was punitive. For Justice Souter, whether the act was
punitive or civil was a very close call, and the balance was tipped in favor of
upholding the statute by “the presumption of constitutionality normally accorded a
State’s law,” id. at 110 (Souter, J., concurring in the judgment), a presumption that
is weaker when a state supreme court reviews its own state laws than when a
federal court reviews a state law because federalism concerns are absent in the
former situation. Justice Ginsburg, joined by Justice Breyer, applied the same test

as Justice Souter, but found that the Alaska scheme was ambiguous in intent and
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punitive in effect, and therefore dissented. “What ultimately tip[ped] the balance”
for Justices Ginsburg and Breyer was “the Act’s excessiveness in relation to its
nonpunitive purpose.” /d. at 116 (Ginsburg, J., joined by Breyer, J., dissenting).
Maryland’s present sex offender registration and notification provisions.are
much more onerous and punitive that the earlier version this Court considered in
Young, or the Alaska Act that the Supreme Court considered in Smith. Among the
dif_ferenées between Maryland’s law and the law at issue in Smith is that Alaska’s
statute did not require in-person registration, an important factor in the Court’s
determination that registration was not unreasonably burdensome. Id. at 101. And
in the version of Maryland’s law reviewed in Young, offenders had to register
annually in person fbr a term of either 10 years or life by providing a registration
statement that included “basic information” such as their name, address, place of
employment, Social Security number, and a deécription and location of their
offense. Md. Code, Art. 27, § 792(d) (1996 Repl. Vol., 2000 Supp.); Young, 370
Md. at 693-94, 712. Any change of address needed to be reported in writing within
seven days. Md. Code, Art. 27, § 792(0)(3) (1996 Repl. Vol., 2000 Supp.). Failing
to comply with registration requirements was a misdemeanor punishable by not

more than three years and/or a fine of not more than $5,000. Id. § 792(1).

they were convicted. Md. Code, Crim. Proc. Art. § 11-701{0)-(q) (2008 Repl.
Vol., 2011 Supp.). As a Tier III offender, id § 11-701(q)(2), Mr. Doe rnﬁst
register in person every three months for the rest of his life. Id. § 11-707(a)(2)(i) &
(a)(4)(1ii). The registration statemént he must fill out is lengthy; in addition to his
name, address, place of employment; and a description of his offense, Mr. Doe
must provide vehicle and license plate information, home and cell phone numbers,
a physical description and any identifyiﬁg features, information about any
professional licenses he holds, his criminal history, a list of any aliases, his e-mail
addresses, computer log-in or screen names or identities, instant messaging

identities, and electronic chat room identities, and any other information requested
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by the local law enforcement agency where he is filing the statement. Id. §§ 11-
705(c)2) & 11-706(a). Much of this information, together with his photograph, is
posted online in a searchable database maintained by DPSCS as well as in d
national database. Mr. Doe also risks prosecution if he fails to comply with
registration requirements, id. § 11-721, or enters onto school or child care property
without permission, id. § 11-722. _

Courts in other jurisdictions are increasingly taking note of the punitive
nature of sex offender registration as the requifements and consequences of
registration become more severe. Some of these courts have held that retroactive
application of registration and notification requirements violates the ex post facto
clauses in their state constitutions. See, e.g., Doe v. State, 189 P.3d 999, 1019
(Alaska 2008) (“Because ASORA compels (under threat of conviction) intrusive
affirmative conduct, because this conduct is equivalent to that required by criminal
Judgments, because ASORA makes the disclosed information public and requires
its broad dissemination without limitation, because ASORA applies only to those
convicted of crime, and because ASORA neither meaningfully distinguishes
between classes of sex offenses on the basis of risk nor givés offenders any
opportunity to demonstrate their lack of risk, ASORA’s effects are punitive. We
therefore conclude that the statute violates Alaska’s ex post facté clause.”);
Wallace v. State, 905 N.E.2d 371, 375-84 (Ind. 2009) (holding that registration
amounts to retroactive punishment for purposes of Indiana Constitution in light of
legislative amendments increasing term of registration and penalties for
noncompliance and expanding notification and dissemination of offender
linformation); State v. Williams, 952 N.E.2d 1108, 1112-13 (Ohio 2011) (holding
- that retroactive application of amendments to registration scheme -violates Ohio
Constitution by making registration automatic consequence of conviction without
regard td future dangerousness of offender, increasing term of registration from 10
to 25 years, and requiring registration to be in person). |

Other states have anchored their holdings in both state and federal
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constitutional provisions. See, e.g., Commonwealth v. Baker, 295 S.W.3d 437, 447
(Ky. 2009) (holding that retroactive application of residency restrictions in sex
offender registration statute violates ex post facto clauses of United States and
Kentucky constitutions); State v. Letalien, 985 A2d 4, 26 (Me. 2009) (*The
retroactive application of the lifetime registration requirement and quarterly in-
persoﬁ verification procedures of SORNA of 1§99 to offenders originally
sentenced subject to SORA of 1991 and SORNA of 1995, without, at a minimum,
affording those offenders any opportunity to ever be relieved of the duty as was
permifted under those laws, is, by the clearest proof, punitivé, and violates the
Maine and United States Constitutions” prohibitions against ex post facto laws.”).
This Court should follow the lead of the above jurisdictions and hold that
retroactive application of Maryland’s law violates the ex post facto prohibitions in
the federal constitution and the Maryland Declaration of Rights. Regardless of
whether the registration and notification provisions imposed- a punishment under
the law as it existed in 2000, more recent changes clearly demonstrate the law’s
punitive nature. Application of the two-part test utilized in Young compels this
conclusion. At best, the law is ambiguous as to the Legislature’s intent. As the
Court observed in Young, 370 Md. at 712, the law contains no express stateﬁlent
“of the Legislature’s purpose. At the same time, the law is contained within the
~ Criminal Procedure Article and sets up a number of new crimes with attendant
penalties including failing to register, entering onto school or child daycare
property, and failiﬁg to comply with the conditions of lifetime supervision.
However, even assuming the Legislature did not intend to increase the
punishment of persons required to register, the question still arises whether the law
is punitive in effect. Because it is not clear that the legislature intended the law to
be civil in nature, however, it is not appropriate to impose upon petitioner the
heightened burden of showing bj “the clearest proof” that the law is punitive. See
Smith, 538 U.S. at 107-08 & 110 (Souter, J., concurring in judgment) & 115
 (Ginsburg, joined by Breyer, dissenting). With that in mind, the Mendoza-
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Martinez factors must be analyzed. These factors overwhelmingly weigh in favor

of a finding that the law is punitive.

The Law Creates an Affirmative Disability or Restraint.
In Young, 370 Md. at 713, the Court stated:

We agree with the State that the physical restraints placed by
the statute upon offenders are minimal. Petitioner’s movements
and activities are not restricted in any way. The focus of § 792
is not on circumscribing the movement of offenders, but on
keeping law enforcement and school officials informed of their
location. A registrant need only notify the supervising authority
of any change of address upon moving. Furthermore, the
information required to be divulged in registering is not
unreasonably burdensome — a registrant must provide name,
address, local place of employment and/or educational
enrollment, description of the crime, date of conviction,
aliases, and Social Security number. See § 792(e).

Nonetheless, sexua! offender registration imposes other
affirmative disabilities on registrants, particularly in light of the
community notification provisions of § 792. Being labeled as a
sexual offender within the community can be highly
stigmatizing and can carry the potential for social ostracism. In
the case of sexually violent predators, the registration
statements may include documentation of highly personal,
confidential, and ordinarily nonpublic information such as
treatment received for a mental abnormality or personality
disorder. See § 792(e)(2)(iv). Therefore, § 792 does impose an
affirmative burden or restraint on registrants...

The burdens of registration have become much more onerous since Young
was decided. The frequency and duration of registration have increased, and
registrants need to provide a great deal more information. Registration must be in
person for all offenders. Moreover, persons required to register are now restricted
in the places they may travel to. As the Supreme Court of Maine declared in -
Letalien, 985 A.2d at 18, “quarterly, in-person verification of identity and location
of home, school, and employment at a local police station, including fingerprinting
and the submission of a photograph, for the remainder of one’s life, is undoubtedly

a form of significant supervision by the state.”
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At the same time, the dissemination of offender information has expanded
exponentially with the rise of the Internet and the exercise of legislatively-derived
authority by local jurisdictions seeking to notify residents of the identity and
location of sex offenders living in their communities. The “potential for social
ostracism™ of which this Court spoke in Young is now very real. As the Indiana
Supreme Court stated in Wallace, 905 N.E.2d at 379, “[t]he short answer is that
the Act imposes significant affirmative obligations and a severe stigma on every
person to whom it applies.”

Registration and Notification Are Similar to Historical Forms of Punishment,

Courts in other jurisdictions have picked up on two aspects of sex offender
registration laws that make them similar to other penal laws. First, “the
dissemination provision at least resembles the punishment of shaming[.]” Doe,
189 P.3d at 1012; see also Wallace, 905 N.E.2d at 380. In an article that predates
the advent of registration laws, one scholar wrote about “[t]he forced wearing of
signs or letters that listed one’s offense,” a punishment in use “throughout the
colonies™ including “[i}n early Maryland, [where] offenders were compelled to
stand in the pillory wearing a sign listing their crimes.” Toni M. Massaro, Shame,
Culture, and American Criminal Law, 89 MICH. L. REV. 1880, 1913 (June 1991).
More permanent forms of labeling, like branding and maiming, were utilized
where, as with séx offender registration and notification, the goal was not merely
" to cause shame to the offender but also to “to prevent the offender from
committing future similar acts, either by warning future victims of their criminal
propensities or by disabling the offender.” J/d. Professor Massaro also points out
that, in the past, “[i]dentifying signs have ... been part of sentences imposed on
sex offenders,” for example in one case where “a repeat offender was required, as
a condition of probation, to post signs with letters at least three inches high on his
residence and vehicle doors that read: DANGEROUS SEX OFFENDER -- NO
CHILDREN ALLOWED.” Id. at 1887-88.

The Smith v. Doe majority’s effort to. distinguish the sex offender
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notification regimen from these early punishments is deeply flawed. It
distinguished punishments such as “whipping, pillory, and branding” on the
ground that they “inflicted physical pain and staged a direct confrontation between
the offender and the public.” 538 U.S. at 98. It distinguished “punishments that
lacked the corporal component, such as public shaming, humiliation, and
banishment,” on the ground that these “involved more than the dissemination of
information” in that they “either held the person up before his fellow citizens for
face-to-face shaming or expelled him from the community.” Id Although the pain
involved in branding (or tattooing) and the pillory was not insignificant, it was
temporary and incidental to what the majority concedes was the main purpose of
such punishments — the infliction of “permanent stigmas, which in effect cast the
person out of the community.” /d. (citation omitted). In any event, as the majority
acknowledges, other ostracizing punishments lacked any corporal component. Id.
The other distinction made by the majority — that these early punishments differed
from the SORNA notification regimen because they staged direct face-to-face
shaming or expelled‘ the offender from the community — utterly disregards the
nature and real world effects of the notice requirement. Neither the early
punishments nor the registry compelled the public to participate in the shaming
and ostracizing of the offender. Members of the public were not forced to come to
the pillory or the stocks to hurl verbal abuse and tangible filth at the offender, nor
were they required to shun or harass a person wearing a sign or a brand. They did
not need to be. Everyone — certainly the legislature and the courts — knew that
members of the public would willingly and enthusiastically do so. Likewise, after
more than a decade of this unfortunate experiment with sex offender registration,
no court or legislature can credibly claim that registrants do not experience similar
hostility, ostracization, and abuse when the government labels them sex offenders
and publicizes their addresses, workplaces, schools, and crimes.

Second, “the registration and disclosure provisions ‘are cofnparable to

conditions of supervised release or parole.”” Doe, 189 P.3d at 1012; see also
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Wallaée, 905 N.E.2d at 380-81. As with probationers and parolees, regiétrants are
closely monitored, and their missteps can result in incarceration. If anything,
registration and notification are much more burdensome in that they may last for
the duration of the offender’s life, while probation in most cases lasts no more
than five years, see Md. Code, Crim. Proc. Art. § 6-222(a) (2008 Repl. Vol., 2009
Supp.). They are certainly much more burdensome than unsupervised probation,
which is nonetheless considered punishment. Over a century ago, the Supreme
Court, addressing an Fighth Amendment cruel and unusual puﬁishment challenge
to a sentence which included lifetime surveillance of the defendant, described the
sentence in terms that can just as easily be applied to the situation Mr. Doe and
others like him find themselves in:

He is forever kept under the shadow of his crime forever kept
within voice and view of the criminal magistrate, not being -
able to change his domicil without giving notice to the
“authority immediately in charge of his surveillance,” and
without permission in writing. He may not seek, even in other
scenes and among other people, to retrieve his fall from
rectitude. Even that hope is taken from him and he is subject
to tormenting regulations that, if not so tangible as iron bars
and stone walls, oppress as much by their continuity, and
deprive of essential liberty.

Weems v. United States, 217 U.S. 349, 366 (1910).
The Law Requires a Finding of Scienter for Most Qualifying Offensés.

As the Court noted in Young, 370 Md. at 715, the registration law has no
scienter requirement. It “applies to individuals convicted of any of the enumerated
offenses, without regard to the offender’s state of mind,” and “not all of the
predicate crimes have a scienter requirement.” Id. On the other hand, only some of
the qualifying offenses are strict liability crimes, so this factér is not dispositive.
See Doe, 189 P.3d at 1012-13 (“But even though ASORA applies to a few strict
liability offenses, it overwhelmingly applies to offenses that require a finding of
scienter for conviction. The few exceptions do not imply a non-punitive effect,

given the assumption of scienter for those exceptions and the fact that a
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reasonable-mistake-of-age defense is allowed in a charge of statutory rape.”)
(footnote omitted); Wallace, 905 N.E.2d at 381 (*“We acknowledge that the Act
applies to a few strict liability offenses. However, it overwhelmingly applies to
offenses that require a finding of scienter for there to be a conviction. The few

exceptions do not imply a non-punitive effect.”) (footnote omitted).

The Law Promotes Traditional Aims of Punishment
Including Deterrence, Retribution, and Incapacitation.

The Court in Young acknowledged that the law “promotes deterrence” but
held that this “does not make the law punitive, in as much as deterrence can serve
both civil and criminal goals.” Young, 370 Md. at 715. However, as the number of
crimes for which registration is requifed increases, the érgument that the law does
not serve a punitive purpose becomes less plausible. As the court in Doe stated,

But ASORA’s application to a broad spectrum of crimes
regardless of their inherent or comparative seriousness refutes
the state’s argument and suggests that such retributive and
deterrent effects are not merely incidental to the statute’s
regulatory purpose. Every person convicted of a sex offense
must provide the same information, and the state publishes that
‘information in the same manner, whether the person was
convicted of a class A misdemeanor or an unclassified felony.
ASORA’s only differentiation is in the frequency and duration
of a person’s duty to register and disclose. But at any given
moment the registration list does not distinguish those
individuals the state considers to pose a high risk to society
from those it views as posing a low risk. ASORA determines
who must register based not on a particularized determination
of the risk the person poses to society but rather on the criminal
statute the person was convicted of violating.

Doe, 189 P.3d at 1013-14 (footnotes omitted); see also Wallace, 905 N.E.2d at |
382 (“Nonetheless it strains credulity to suppose that the Act’s deterrent effect is
not substantial, or that the Act does not promote ‘community condemnation of the
offender,” both of which are included in the traditional aims of punishment.”)
(internal citation omitted).

The deterring function of the law is both symbolic and literal. It is symbolic
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in that it serves to warn potential offenders of the severe consequences of
committing certain crimes. But, as with other shaming punishments, it also has a

more practical effect:

Public apologies, confessions, or signs may well be
incapacitative, in that they might make future criminal acts
more difficult for the offender to perform. Publicizing the
offender’s identity may alert community members of her
criminal. past and cause them to isolate her socially or
professionally. People might, for example, refuse a convicted
embezzler a position that gives her access to funds. A known
child molester may be denied contact with children. And a
convicted drunk driver may be refused alcohol or a job that
involves use of a vehicle. As such, the shaming sanctions may
have a disabling effect on the offenders, and thus may claim to
serve incapacitation-type ends.

Massaro, supra, at 1899-1900. _
The Law Applies Only to Behavior Which Is Already Criminal.

This Court recognized in Young that the law “clearly applies to past
criminal conduct.” Young, 370 Md. at 714. The significance of this lies in the fact
that registration is a consequence for all individuals found guilty of committing a
criminal act, and not simply those who are likely to offend in the future. See Doe,
189 P.3d at 1015 (“It is therefore the determination of guilt of a sex offense
beyond a reasonable doubt (or per a knowing plea), not merely the fact of the
conduct and potential for recidivism, that triggers the registration requirement.”);
Letalien, 985 A.Zd at 22 (“Because registration under SORNA of 1999 only
applies to offenders who were convicted of specified crimes, does not arise based
on individualized assessment of an offender’s risk of recidivism, and cannot be
waived based on proof that an offender poses little or no risk, SORNA of 1999
applies exclusively to behavior that is already a crime.”). Importantly, the list of
qualifying crimes has also grown — by a factor of five since the General Assembly
passed the first sex offender registration law in 1995 and including a number of

offenses added after the Court decided Young.
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A Purpose of the Law Is To Protect the Public Safety.
As the Court in Young concluded, and as other courts to address the issue
have determined, registration and notification provisions undoubtedly serve a
legitimate purpose in seeking to protect the public safety. See Young, 370 Md. at
715; Wallace, 905 N.E.2d at 383; Letalien, 985 A.2d at 22. That does not,
however, necessarily make the law less punitive. As one article points out,

Every criminal law is aimed at protecting public safety.
Offenders are meant to be deterred from acting criminally. If
they do violate the law, they are punished. If the rational
connection to a non-punitive purpose factor is read so broadly,
then it is difficult to imagine any statute that would not survive
an Ex Post Facto Clause claim.

Corey Rayburn Yung, One of These Laws Is Not Like The Others: Why The
Federal Sex Offender Registration and Notiﬁ_cation Act Raises New Constitutional
Questions, 46 HARV. J. ON LEGIS. 369, 399 (Summer 2009).
The Law is Excessive in Relation To the Goal of Protecting Public Safety.
In Young, 370 Md. at 715, the Court relied heavily on its determination that
“[t]he provisions of § 792 are tailored narrowly to effectuate the goal of protection
of the public from sex offenders.” Regardless of whether that was true when
Young was decided, it does not hold true today.
As discussed above, the law today is over-inclusive as it applies to a broad
group of offenders even though many of them do not present a risk of recidivism.
In the words of one commentator,

The distinction between Tier 1, Tier 2, and Tier 3 is obsolete,
since all sex offenders, violent or not, likely to be recidivist or
not, now find their names and home addresses plastered on the
Web for everyone to see. Gone are the days when notification
was limited to those who “needed to know” about the potential
dangers lurking in their immediate neighborhood. Now
someone living in Minsk, Belarus, can look up a photograph
and home and work address for a convicted sex offender in
Missouri. Displaying a criminal’s record for the world to see
serves no purpose other than extended punishment and public
shaming, even if the original intent of the registries was to
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notify people in the immediate community fo take precautions
against a potentially violent sex offender living next door.

Jocefyn Ho, Incest and Sex Offender Registration: Who Is Registration Helping
and Who Is It Hurting?, 14 CARDOZO J.L. & GENDER 429, 441 (Spring 2008).
Furthermore-, with the exception of the less than 11 percent designated as Tier I,
offenders cannot petition to have their terms of registration reduced no matter how
much thejf comport themselves with the law during the time after their offenses.
See Wallace, 905 N.E.2d at 384 (“Indeed we think it significant for this
_excessivenéss inquiry that the Act provides no mechanism by which a registered
sex offender can petition the court for relief from the obligation of continued
registration and disclosure. Offenders cannot shorten their registration or
notification period, even on the clearest proof of rehabilitation.”).

. The observations of Justices Ginsburg and Breyer about the Alaska law
apply with equal force to Maryland’s law:

[Tlhe Act has a legitimate civil purpose: to promote public
safety by alerting the public to potentially recidivist sex
offenders in the community. But its scope notably exceeds this
purpose. The Act applies to all convicted sex offenders,
without regard to their future dangerousness. And the duration
of the reporting requirement is keyed not to any determination
of a particular offender’s risk of reoffending, but to whether the
offense of conviction qualified as aggravated. The reporting

requirements themselves are exorbitant: The Act requires
aggravated offenders to engage in perpétual quarterly
reporting, even if their personal information has not changed.
And meriting heaviest weight in my judgment, the Act makes
no provision whatever for the possibility of rehabilitation:
Offenders cannot shorten their registration or notification
period, even on the clearest demonstration of rehabilitation or
conclusive proof of physical incapacitation. However plain it
may be that a former sex offender currently poses no threat of
recidivism, he will remain subject to long-term monitoring and
inescapable humiliation.

Smith, 538 U.S. at 116-17 (internal citations and footnote omitted).

The imbalance between the excessiveness of the law in relation to the
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regulatory goal is only heightened by research that concludes such laws do not
accomplish their goal of reducing recidivism by sex offenders. Contrary to the
prevailing mythology that helped drive the adoption of registration and
notification laws, sex offender recidivisr_n rates are lower than those for offenders
génerally. See Kelsie Tregilgas, Sex Offender Treatment in the United States: The
Current Climate and an Unexpected Opportunity for Change, 84 TUL. L. REV.
729, 746-47 (2010). Moreover, research has repeatedly shown that sex offender
registration and notification laws do not reduce recidivism by sex offenders. See
Elizabeth J. Letourneau, et al, Evaluating the Effectiveness of Sex Offender -
Registration and Notification Policies for Reducing Sexual Violence against
Women (Sept. 2010) (available at https://www.ncjrs.gov/pdfﬁlés1/nij/grants/231
989.pdf); Kristen Zgoba, et al., Megan’s Law: Assessing the Practical and
Monetary Efficacy (Dec. 2008) (available at https://www.ncjrs.gov/pdfﬁles1/nij/
grants/225370.pdf); Jeffrey C. Sandler, et al., Does a Watched Pot Boil? A Time-
Series Analysis of New York State’s Sex Offender Registration and Notification
Law, Psychology, Public Policy, and Law (Nov. 2008); Donna D. Schram &
Cheryl  Darling Milloy, Community Notification: A Study of Offender
Characteristics and Recidivism, Wash. State Inst. for Pub. Policy, at 3 (1995)
(available at http:/www.wsipp.wa.gov/rptfiles/chrrec.pdf).

In short, to call Maryland’s registration and notification law, particularly as
it exists today, a mere civil regulatory scheme is to perpetuate an obvious legal
fiction. As any defendant weighing whether to plead guilty to a sex offense, and
any lawyer considering how to advise a client charged with a sex offense, can
attest, registration is a, and oftentimes the, critical consequence of a conviction.
Application of the Mendoéa—Martinez factors demonstrates beyond ény shadow of
a doubt that the law has become divorced from whatever non-punitive purpose it
was intended to fulfill. More than ever, the law as it exists today is punitive.

The Court should put an end to the charade once and for all. Like any other

punishment meted out by law for an offense, sex offender registration should be
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subject to the ex post facto clauses in Article 1, § 10 of the United States
Constitution and Article 17 the Maryland Declaration of Rights. Retroactive
application must be prohibited.

IV. THE RETROACTIVE APPLICATION OF THE LAW
VIOLATES THE NOTIONS OF FAIR PLAY AND DUE
PROCESS UNDERLYING THE PLEA BARGAINING
PROCESS. : '

However- this Court chooses to characterize sex offender registration and
notiﬁcation for purposes of the Ex Post Facto Clause of the U.S. Constitution and
Article 17 of the Declaration of Rights, it is plain that retroactive application of the
law has wreaked havoc on plea negotiations in Maryland. Given its duration,
requirements, and consequences, registration is often the most significant
consequence of a conviction. It is thus reasonable for defendants to want to know
whether and how long they will have to register if they plead guilty and reasonable
to expect defense counsel to be the source of this information. This Court
recognized the importahce of providing accurate information about registration in
the plea process when it amended current Rule 4-242(e) to state that “[blefore the
court accepts a plea of guilty or nolo contendere, the court, the State’s Attorney,
the attomey for the defendant, or any combination thereof shall advise the
defendant ... that by entering a plea to the offenses set out in Code, Criminal
Procedure Article, § 11-701, the defendant shall have to regisfer with the
defendant’s supervising authority as defined in Code, Criminal Procedure Article,
§ 11-701(p)[.]” Md. Rule 4-242(¢e) (2011). See also ABA Standards for Criminal
Justice, Pleas of Guilty 14-3.2(f) cmt., at 126 (3d ¢d.1999) (listing sex offende.r
registration as among those consequences of conviction which defense counsel
must advise clients contemplating pleading guilty). |

The retroactivity provisions that went into effect in 2009 and 2010 made a
mockery of the numerous pleas that had been entered into on condition, express or
implied, that registration would not be a consequence or that it would be limited in

duration. Defendants willingly, and on advice from their attorneys, signed away
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their rights to trial and(confrontation, among others, in the false expectation that
they would not be required to join the list of registered sex offenders or that they
would only have to register for a lesser term of years. {See, e.g., App. 1-2, 8§, 10,
23.) The State, although a party to these agreements, was often a proponent of the
very legislative changes which made registration retroactive, thereby undermining
the value of the agreements to the defendants.’

There is no analogy that can be made to other situations in which
defendants have learned, post-plea, of non-punitive consequences of their
convictions. The onerous nature of registration requirements and the breadth of
notification make it an especially severe consequence, on par perhaps only with
deportation and civil commitment. But what makes it unique is that it is a
consequence directly tied to a finding of guilt for a particular offense and imposed
by the same legislature which determines the punishment for the offense.

The unfairness resulting from retroactive application of the law is apparent
in the present case. In 2006, Mr. Doe entered into a 3-party binding plea

agreement between the State, the Court and the defense. In exchange for Mr.
| Doe’s plea of guilty to one count of custodial sexual child abuse, in violation of
Article 27, Section 35A (as the law existed; when Mr. Doe’s crimes were allegedly
committed in 1984) the State agreed to drop the remaining charges and the Court
agreed to a five-year “cap” of any incarceration. It is undeniable that registration
as ar sexual offender was not a part of the plea agreement. Nevertheless, as
explained infra, due to a change in the law, Mr. Doe was later required to register.

The utter lack of discussion on the record during the plea proceeding can
only be taken to mean that a term of the agreement was that Mr. Doe was not, as
part of the plea agreement, required to register as an offender. To find otherwise

would create a dangerous precedent allowing the State to add additional terms to a

? Indeed, from a defendant’s perspective, it is the State, unﬂerstood broadly,
which prosecuted him, agreed that he would not have to register or would have to
register for less time, and then changed the terms of the deal after the fact.
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plea agreement at its whim anytime there was no specific mention of those terms
made during the plea agreement. This is precisely why this Court has previously
interpreted Maryland Rule 4-243 to mean that al/ terms of a plea agreement must
be on the record. See Cuffley v. State, 416 Md. 568, 581-82 (2010) (“The principal
purpose of Rule-_ 4-243 is to eliminate the possibility that the defendant may not
fully comprehend the nature of the agreement before pleading guilty. Any less
would offend notions of due process.”).-

To permit what happened in this case to occur also creates a strong
disincentive for defendants to plead guilty. Defendants must have some reasonable
assurance that the benefit they expect to derive from a plea agreement will not be
withdrawn in the future, particularly at the hands of the State. Without such
assurance, they will choose to go to trial instead, the effects of which will be felt
by the criminal justice system as a whole. See Missouri v. Frye, _ US. ,
(2012) (noting that “{n]inety-seven percent of federal convictions and ninety-four
percent of state convictions are the result of guilty pleas” and stating, as a result,
that ““plea bargaining is ...not some adjunct to the criminal justice system,; it is the
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criminal justice system’”) (quoting Scott & Stuntz, Plea Bargaining as Contract,
101 Yale L. J. 1909, 1912 (1992)); State v. Parker, 334 Md. 576, 597 (1994)
(discussing the “strong public policy reasons supporting the rapid disposition of
criminal charges through plea bargaining™).

Because in this case ‘“the record of the plea proceeding clearly disclbses
what the defendant reasonably understood to be the terms of the agreement,” Mr.
Doe is entitled to the benefit of the bargain, which, at Mr. Doe’s option, is either
specific enforcement of the agreement or withdrawal of the plea. Cuffley, 416 Md.
at 583; Solorzano v. State, 397 Md. 661, 667-68 (2007). However, even if the
record of the plea proceeding did not clearly disclose what Mr. Doe reasonably
understood to be the terms of the agreement because the record was ambiguous, he

would still be entitled to an election of remedies because any ambiguity is to be

resolved in his favor. Cuffley, 416 Md. at 583.
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In considering whether a plea agreement has been violated,
several courts have noted that the terms of the plea agreement
are to be construed according to what a defendant reasonably
understood when the plea was entered. When a guilty plea is
predicated upon an agreement, the agreement must be fulfilled.
Plea bargains have been likened to contracts, which cannot
normally be unilaterally broken with impunity or without
consequence.

Tweedy v. State, 380 Md. 475, 482 (2004). In order to determine what a defendant
“reasonably understood the agreement to mean,” the Court employs an objective
test which depends “not on what the defendant actually understood the agreement
to mean, but rather, on what a reasonable lay person in the defendant’s position
and unaware of the niceties of sentencing law would have understood the
agreement to mean, based on the record developed at the plea proceeding.”
Cuffley, 416 Md. at 582.

In this case, because there was absolutely no mention of sexual offender
registration on the record during the plea proceeding, any “reasonable lay person
in the defendant’s position” would have believed that a term of the agreement was
that he or she would not have to register as a sexual offender.

To the extent that the State could even argue that specific performance of
the plea agreement is inapplicable because the terms of the‘ agreement are
unenforceable as a result of the Maryland General Assembly mandate that Mr.
Doe is required to register as a sexual offender, State v. Parker, supra, is
instructive. In Parker, the term of the plea agreement at issue purported to require
that the defendant serve his incarceration in a federal jurisdiction. This Court
explained that specific performance was not appropriate because “[w]e simply
cannot order federal authbrities to keep Parker in prison so that he may serve his
state sentence after the federal Parole Commission has decided to parole Parker
from his federal sentence.” Parker, 334 Md. at 602. The Court thus distinguished
the case before it from cases where, “for example, the promise in question 1is

unfulfillable because it violates a statutory sentencing provision or exceeds the
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authority of the prosecutor.” Id. at 600. “[Tlhere is ample authority supporting the
election of specific performance of unfulfillable plea bargains” in those cases. /d.
at 600-01 (citing cases from other jurisdictions). Such cases are aﬂalytically
indistinct from Mr. Doe’s situation. Accordingly, this Court has the authority, and
the responsibility, to order specific performance of the plea agreement in this case

by ordering that Mr. Doe is not required to register as a sex offender.

CONCLUSION
For the foregoing reasons, amici curiae respectfully request that this Court
reverse the judgment of the Court of Special Appeals.
Respectfully submitted,

Brian M. Saccenti
Brian L. Zavin
Counsel for the OPD

Michael P. Lytle
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PERTINENT AUTHORITY
United States Constitution, Article 1, Section 10, Clause 1:

No State shall enter into any Treaty, Alliance, or
Confederation; grant Letters of Marque and Reprisal; coin
Money; emit Bills of Credit; make any Thing but gold and
silver Coin a Tender in Payment of Debts; pass any Bill of
Attainder, ex post facto Law, or Law impairing the Obligation
of Contracts, or grant any Title of Nobility.

U.S. Const., art. I, § 10, cl. 1.

Maryland Declaration of Rights, Article 17:

Article 17. Ex post facto laws; retrospective oaths or
restrictions

That retrospective Laws, punishing acts committed before the
existence of such Laws, and by them only declared criminal,
are oppressive, unjust and incompatible with liberty;
wherefore, no ex post facto Law ought to be made; nor any
retrospective oath or restriction be imposed, or required.

Md. Decl. Rts. art. 17.

Maryland Constitution of 1864, Article I, Section 4:

No person who has at any time been in armed hostility to the
United States or the lawful authorities thereof, or who has been
in any manner in the service of the so-called “Confederate
States of America,” and no person who has voluntarily left this
State and gone within the military lines of the so-called
Confederate States or armies with the purpose of adhering to
said States or armies, and no person who has given any aid,
comfort, countenance or support to those engaged in armed
hostility to the United States or in any manner adhered to the
enemies of the United States, either by contributing to the
enemies of the United States, or unlawfully sending within the
lines of such enemies, money or goods, or letters, or
information, or who has disloyally held communication with
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the enemies of the United States, or who has advised any
person to enter the service of the said enemies, or aided any
person so to enter, or who has by any open deed or word
declared his adhesion to the cause of the enemies of the United
States, or his desire for the triumph of said enemies over the
arms of the United States, shall ever be entitled to vote at any
election to be held in this State, or to hold any office of honor,
profit or trust under the laws of this State, unless since such
unlawful acts he shall have voluntarily entered into military
service of the United States, and been honorably discharged
therefrom, or be on the day of election actually and voluntarily
in such service, or unless he shall be restored to his full rights
of citizenship by an act of the General Assembly passed by a
vote of two thirds of all the members elected to each House;
and it shall be the duty of all officers of Registration and
Judges of election carefully to exclude from voting or being
registered all persons so as above disqualified; and the Judges
of election at the first election held under this Constitution
shall and at any subsequent election may administer to any
person offering to vote the following oath or affirmation: I do
swear or affirm that [ am a citizen of the United States, that I
have never given any aid, countenance or support to those in
armed hostility to the United States, that I have never
expressed a desire for the triumph of said enemies over the
arms of the United States, and that I will bear true faith and
allegiance to the United States and support the Constitution and
laws thereof as the supreme law of the land any law or
ordinance of any State to the contrary notwithstanding, that I
will in all respects demean myself as a loyal citizen of the
United States, and I make this oath or affirmation without any
reservation or evasion; and believe it to be binding on me, and
any person declining to take such oath shall not be allowed to
vote, but the taking of such oath shall not be deemed
conclusive evidence of the right of such person to vote; and
any person swearing or affirming falsely shall be liable to
penalties of perjury; and it shall be the duty of the proper
officers of Registration to allow no person to be registered until
he shall have taken the oath or affirmation above set out, and it
shall be the duty of the Judges of election in all their returns of
the first election held under this Constitution, to state in their
said returns that every person who has voted has taken such
oath or affirmation. But the provisions of this section, in
relation to acts against the United States, shall not apply to any
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person not a citizen of the United States, who shall have
committed such acts while in the service of some foreign
country, at war against the United States, and who has, since
such acts, been naturalized or may be naturalized under the

- Laws of the United States, and the oath above set forth shall be
taken in the case of such persons in such sense.

Md. Const. art. I § 4 (1864),

Maryland Constitution of 1864, Article I, Section 7:

Every person elected or appointed to any office of trust or
profit under this Constitution, or under the laws made pursuant
thereto, before he shall enter upon the duties of such office,
shall take and subscribe the following oath, or affirmation: I —
do swear, (or affirm, as the case may be, ) that I will, to
the best of my skill and judgment, diligently and faithfully,
without partiality or prejudice, execute the office of

according to the Constitution and Laws of this State, and
that since the fourth day of July, in the year eighteen hundred
and fifty-one, I have not in any manner violated the provisions
of the present, or of the late Constitution, in relation to the
bribery of voters, or preventing legal votes, or procuring illegal
votes to be given, (and if a Governor, Senator, Member of the
House of Delegates, or Judge,) that I will not directly or
indirectly receive the profits or any part of the profits of any
other office during the term of my acting as ————; I do
further swear or affirm that I will bear true allegiance to the
State of Maryland, and support the Constitution and Laws
thereof, and that I will bear true allegiance to the United States,
and support, protect and defend the Constitution, Laws and
Government thereof, as the supreme law of the land, any law or
ordinance of this or any State to the contrary notwithstanding;
that I have never directly or indirectly by word, act or deed,
given any aid, comfort or encouragement to those in rebellion
against the United States or the lawful authorities thereof, but
that I have been truly, and loyally on the side of the United
States against those in armed rebellion against the United
States; and I do further swear or affirm, that I will, to the best
of my abilities, protect and defend the Union of the United
States, and not allow the same to be broken up and dissolved,
or the Government thereof to be destroyed under any
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circumstances, if in my power to prevent it and that T will at all
times discountenance and oppose all political combinations
having for their object such dissolution or destruction.

Md. Const. art. I § 7 (1864).

Maryland Constitution of 1864, Article III, Section 47:

The General Assembly shall pass laws requiring the President,
Directors, Trustees or Agents of corporations, created or
authorized by the laws of this State; Teachers or
Superintendents of the Public Schools, Colleges or other
institutions of learning; Attorneys-at-Law, Jurors and such-
other persons as the General Assembly shall, from time to time
prescribe, to take the oath of allegiance to the United States set
forth in the first article of this Constitution.

Md. Const. art. I1T § 47 (1864).

Maryland Code, Article 27, Section 792:

§ 792. Registration of sexual offenders
(a) Definitions. --

(1) In this section the following words have the meanings
indicated.

(2) “Child sexual offender” means an individual who:

(i) Has been convicted of violating § 35C of this article
for an offense involving sexual abuse;

(i) Has been convicted of violating any of the
provisions of §§ 462 through 464B of this article for an
offense involving an individual under the age of 15 years;

(iii) Has been convicted of violating § 464C of this
article for an offense involving an individual under the age
of 15 years and has been ordered by the court to register
under this section; or
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(iv) Has been convicted in another state, or in a federal,
military, or Native American tribal court, of an offense
that, if committed in this State, would constitute one of the
offenses listed in items (i) and (ii) of this paragraph. '

(3) “Convicted” includes:

(1) A probation before judgment after a finding of guilt
for an offense if the court, as a condition of probation
orders compliance with the requirements of this section;
and

(i) A finding of not criminally responsible for an
offense.

(4) “Department” means the Department of Public Safety
and Correctional Services.

(5) “Local law enforcement agency” means the law
enforcement agency in a county that has been designated by
resolution of the county governing body as the primary law
enforcement unit in the county.

(6) “Offender” means an individual who is ordered by the
court to register under this section and who:

(i) Has been convicted of violating § 1, § 2, or § 338 of
this article;

(ii) Has been convicted of violating § 337 of this article
if the victim is under the age of 18 years;

(i11) Has been convicted of the common law crime of
false imprisonment if the victim is under the age of 18
years and the offender is not the victim’s parent;

(iv) Has been convicted of violating § 464C of this
article if the victim is under the age of 18 years;

(v) Has been convicted of soliciting a minor to engage
in sexual conduct;

(vi) Has been convicted of violating § 419A of this
article;
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(vii) Has been convicted of violating § 15 of this article
or any of the provisions of §§ 426 through 433 of this
article if the intended prostitute is under the age of 18
years; :

(viil) Has been convicted of a crime that involves
conduct that by its nature is a sexual offense against an
individual under the age of 18 years;

(ix) Has been convicted of an attempt to commit a
crime listed in items (i) through (viii) of this paragraph; or

(x) Has been convicted in another state, or in a federal,
military, or Native American tribal court, of an offense
that, if committed in this State, would constitute one of the
offenses listed in items (i) through (ix) of this paragraph.

(7) “Registrant” means an individual who is:
(1) A child sexual offender;
(ii) An offender;
(ii1) A sexually violent offender;
(iv) A sexually violent predator;

(v) A child sexual offender who, before moving into
this State, was required to register in another state or by a
federal, military, or Native American tribal court for an
offense occurring before October 1, 1995;

. (vi) An offender, a sexually violent offender, or a
sexually violent predator who, before moving into this
State, was required to register in another state or by a
federal, military, or Native American tribal court for an
offense occurring before July 1, 1997; or

(vii) A child sexual offender, offender, sexually violent
offender, or sexually violent predator who is required to
register in another state, who is not a resident of this State,
and who enters this State for the purpose of:

1. Employment, or to carry on a vocation, that is full
time or part time for a period of the time exceeding 14
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days or for an aggregate period of time exceeding 30 days
during any calendar year, whether financially
compensated, volunteered, or for the purpose of
government or educational benefit; or

2. Attending any public or private educational
institution, including any secondary school, trade, or
professional institution, or institution of higher education,
as a student on a full-time or part-time basis.

(8) (1) “Release” means any type of release from the -
custody of a supervising authority.

(i) “Release” includes release on parole, mandatory
supervision, work release, and any type of temporary leave
other than leave that is granted on an emergency basis.

(ii1) “Release” does not include an escape.

(9) “Resident” means an individual who lives in this State
at the time the individual:

(i) Is released;

(ii) Is granted probation before judgment; A
(iii) Is gfanted probation after judgment;
(iv) Is granted a suspended sentence; or

(v) Receives a sentence that does not include a term of
imprisonment.

(10) “Sexually violent offender” means an individual who:
(i) Has been convicted of a sexually violent offense;

(ii) Has been convicted of an attempt to commit a
sexually violent offense; or

(iii) Has been convicted in another state, or in a federal,
military, or Native American tribal court, of an offense
that, if committed in this State, would constitute a sexually

“violent offense.

(11) “Sexually violent offense” means:
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(1) A violation of any of the provisions of § 462, § 463,
§ 464, § 464A, § 464B, or § 464F of this article; or

(1i) Assault with intent to commit rape in the first or
second degree or a sexual offense in the first or second
degree as previously proscribed under former § 12 of this
article.

(12) “Sexually violent predator” means an individual who:

(i) Is convicted of a second or subsequent sexually
violent offense; and

(ii) Has been determined in accordance with this
section to be at risk of committing a subsequent sexually
violent offense.

(13) “Supervising authority” means:

(i) If the registrant is in the custody of a facility
operated by the Department of Public Safety and
Correctional Services, the Secretary of Public Safety and
Correctional Services;

(ii) If the registrant is in the custody of a local or
regional detention center, including a registrant who is
participating in a home detention program, the -
administrator of the facility;

(iii) Except as provided in item (xi) of this paragraph, if
the registrant is granted probation before judgment,
probation after judgment, or a suspended sentence, the
court that granted the probation or suspended sentence;

(iv) If the registrant is in the custody of the Patuxent
Institution, the Director of the Patuxent Institution;

(v) If the registrant is in the custody of a facility
operated by the Department of Health and Mental Hygiene,
the Secretary of Health and Mental Hygiene;

(vi) If the registrant’s sentence does not include a term
of imprisonment, the court in which the registrant was
convicted;
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(vii) If the registrant is in the State under the terms and
conditions of the Uniform Act for Out-of-State Parolee
Supervision, set forth in Title 6, Subtitle 2 of the
Correctional Services Article, or the Interstate Corrections
Compact, set forth in Title 8, Subtitle 6 of the Correctional
‘Services Article, the Secretary of Public Safety and
Correctional Services;

(viii) If the registrant moves to this State and was
convicted in another state of an offense that would require
the individual to register if the offense was committed in
this State, the Secretary of Public Safety and Correctional
Services; '

(ix) If the registrant moves to this State from another
state where the individual was required to register, the
Secretary of Public Safety and Correctional Services;

(x) If the registrant is not a resident of this State, the
Secretary of Public Safety and Correctional Services; or

(x1) If the registrant is under the supervision of the
Division of Parole and Probation, the Director of Parole
and Probation.

(b) Determination; procedure. --

(1) Subject to paragraphs (3) and (4) of this subsection, if
an individual is convicted of a second or subsequent sexually
violent offense, the State’s Attorney may request the court to
determine before sentencing whether the individual is a
sexually violent predator.

(2) If the State’s Attorney makes a request under paragraph
(1) of this subsection, the court shall determine before or at
sentencing  whether the individual is a sexually violent
predator.

(3) In making a determination under paragraph (1) of this
subsection, the court shall consider:

(i) Any evidence that the court considers appropriate to
the determination of whether the individual is a sexually
violent predator, including the presentencing investigation
and sexually violent offender’s inmate record;
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(i) Any evidence introduced by the individual
convicted; and

(ili) At the request of the State’s Attorney, any
evidence presented by a victim of the sexually violent
offense. '

(4) The State’s Attorney may not request a court to
determine if an individual is a sexually violent predator under
this subsection unless the State’s Attorney serves written notice
of intent to make the request on the defendant or the
defendant’s lawyer at least 30 days before trial.

(c) Registration. --

(1) A registrant shall register with the registrant’s
supervising authority:

(i) If the registrant is a resident, on or before the date
that the registrant:

1. Is released;

2. Is granted probation before judgment;
3.1Is granted probation after judgment;
4. Is granted a suspended sentence; or

5. Receives a sentence that does not include a term
of imprisonment; or

(i1) If the registrant moves into this State, within 7 days
after the earlier of the date that the registrant:

1. Establishes a temporary or permanent residence
in this State; or 3

2. Applies for a driver’s license in this State; or

(iii) If the registrant is not a resident of this State,
within 14 days of the date that the registrant:

1. Begins employment in this State; or

2. Registers as a student in this State.
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(2) (i) A child sexual offender shall also register in person

with the local law enforcement agency of the county where the

child sexual offender will reside:

1. Within 7 days of release, if the child sexual
offender is a resident of this State; or

2. Within 7 days of registering with the supervising
authority, if the registrant is moving into this State.

(i1) Within 7 days of registering with the supervising
authority, a child sexual offender who is not a resident of
this State and who works or attends school in this State
shall also register in person with the local law enforcement
agency of the county where the child sexual offender will
work or attend school.

(iii) A child sexual offender may be required to provide
information to the local law enforcement agency besides
the information required under subsection (¢) of this
section.

(3) If a registrant changes residences, the registrant shall
send written notice of the change to the Department within 7
days after the change occurs.

(d) Term of registration; annual registration; registration by
sexually violent predators. --

(1) A term of registration described in this subsection shall
be calculated from:

(i) The last date of release;

(i) The date granted probation before judgment,
probation after judgment, or a suspended sentence; or

(iii) The date of receiving a sentence that does not
include a term of imprisonment.

(2) A child sexual offender shall register annually in
person with a local law enforcement agency for the term
provided under paragraph (5) of this subsection.
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(3) An offender and a sexually violent offender shall
register annually with the Department in accordance with the
procedures described in subsection (h) (3) of this section and
- for the term provided under paragraph (5) of this subsection. .

(4) A sexually violent predator shall register every 90 days
in accordance with the procedures described in subsection (g)
(3) of this section and for the term provided under paragraph
(5) (31) of this subsection.

~ (5) The term of registration is:
(1) 10 years; or
(ii) Life if:

1. The registrant has been determined to be a
sexually violent predator in accordance with the
procedures described in subsection (b) of this section;

2. The registrant has been convicted of a violation
of any of the provisions of §§ 462 through 464B of this
article; or

3. The registrant has been previously required to
register and has been convicted of a subsequent violation
of any offense listed in subsection (a} (2), (6), or (11) of
this section.

(6) A registrant who is not a resident of this State shall
register for the period of time specified in this subsection or
until the registrant’s employment or student enrollment in this
State ceases.

(e) Contents of registration statement. --

(1) Subject to paragraph (2) of this subsection, registration
shall consist of a statement signed and dated by a registrant
which includes:

(i) The registrant’s name, address, and:

1. For an individual who qualifies as a registrant
under subsection (a) (7) (vii) 1 of this section, place of
employment; or
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2. For an individual who qualifies as a registrant
under subsection (a) (7) (vii) 2 of this section, place of
educational institution or school enrollment;

(ii) A description of the crime for which the registrant
was convicted, granted probation before judgment, or
found not criminally responsible;

(111) The date that the registrant was convicted, granted
probation before judgment, or found not criminally
responsible;

(iv) The jurisdiction in -which the registrant was
convicted, granted probation before judgment, or found not
criminally responsible;

(v) A list of any aliases that have been used by the
registrant; and

(vi) The registrant’s Social Security number.

(2) If the registrant is a sexually violent predator, the
registration statement shall also include:

(1) Identifying factors, including physical description;

(ii) Anticipated future residence, if known at the time
of registration;

(iii) Offense history; and

(iv) Documentation of treatment received for a mental
abnormality or personality disorder.

(f) Duty of supervising authority. --

(1) When a registrant registers, the supervising authority
shall:

(i) Explain the requirements of this section to the
registrant, including:

1. The duties of a registrant when the registrant
changes residence address in this State;
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2. The requirement for a child sexual offender to
register, in person with the local law enforcement agency
of the county where the child sexual offender will reside or
where the child sexual offender who is not a resident of
this State will work or attend school; and

3. The requirement that if the registrant changes
residence address, employment, or school enrollment to
another state that has a registration requirement, the
registrant shall register with the designated law
enforcement agency of that state within 7 days of the

~ change;

(ii) Give written notice to the registrant of the
requirements of this section; and

(iii) Obtain a statement signed by the registrant
acknowledging that the supervising authority explained the
requirements of this section and provided written notice to
the registrant.

(2) The supervising authority shall obtain a photograph and
fingerprints of the registrant and attach the photograph and
fingerprints to the registration statement.

(3) Within 5 days of obtaining a registration statement, the
supervising authority shall send a copy of the registration
statement, the registrant’s fingerprints, and a photograph of the
registrant to the local law enforcement agency in the county
where the registrant will reside, or where a registrant who is
not a resident will work or attend school.

(4) As soon as possible and in no event later than 5
working days after registration is completed, if the supervising
authority is not a unit of the Department, the supervising
authority shall send the registration statement to the
Department.

(g) Notice of registration statement. --

(1) (i) Within 5 days after a child sexual offender has
completed the registration requirements of subsection (d) (2) of
this section, a local law enforcement agency shall send notice
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of the  child sexual offender’s annual registration to the
Department. '

(i) As soon as possible and in no event later than 5
working days after receiving a registration statement of a
child sexual offender, a local law enforcement agency shall
send written notice of the registration statement to the
county superintendent, as defined in § 1-101 of the
Education Article, in the county where the child sexual
offender will reside, or where a child sexual offender who
is not a resident of this State will work or attend school.

(2) As soon as possible and in no event later than 5
working days after receiving notice from the local law
enforcement agency under paragraph (1) (ii) of this subsection,
a county superintendent shall send written notice of the
registration statement to those principals of the schools within
the supervision of the superintendent that the superintendent
considers necessary to protect the students of a school from a
child sexual offender.

(3) (i) Every 90 days, the local law enforcement agency
‘shall mail a verification form, which may not be forwarded, to
the last reported address of a sexually violent predator.

(1)) Within 10 days after receiving the verification
form, the sexually violent predator shall sign the form and
mail it to the local law enforcement agency.

(iii) Within 5 days after obtaining a verification form
from a sexually violent predator, a local law enforcement
agency shall send a copy of the verification form to the

Department.

(4) If a registrant will reside after release in a municipal
corporation that has a police department, or, in the case where
a registrant escapes from a facility and the registrant resided,
before the registrant was committed to the custody of a
supervising authority, in a municipal corporation that has a
police department, a local law enforcement agency that
receives a notice from a supervising authority under this
section shall send a copy of the notice to the police department
of the municipal corporation.’
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(h) Duty of Department. --
(1) The Department shall:
(i) Maintain a central registry of registrants;

(i1) As soon as possible and in no event later than 5
working days after receiving the conviction data and
fingerprints of a registrant, transmit the data and
fingerprints to the Federal Bureau of Investigation if the
Bureau does not have that information; and

(i) Reimburse supervising authorities for the cost of
processing the registration statements of registrants,
including the taking of fingerprints and photographs.

(2) As soon as possible and in no event later than 5
working days after receipt of a registrant’s change of address
notice, the Department shall give notice of the change to:

(i) The local law enforcement agency in whose county -
the new residence is located;

(ii) If the new residence is in a different state that has a
registration requirement, the designated law enforcement
agency in whose state the new residence is located; and

(iii) If the registration is premised on a conviction
under federal, military, or Native American tribal law, the
designated federal agency.

(3) (i) The Department shall mail annually a verification
form, which may not be forwarded, to the last reported address
of each offender and sexually violent offender.

(i) Within 10 days after receiving the verification
form, the offender or sexually violent offender shall sign
the verification form and mail it to the Department.

(i) Notice of registrant’s escape. --
(1) If a registrant escapes from a facility, the supervising

authority of the facility shall immediately notify, by the most
reasonable and expedient means available:
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(1) The local law enforcement agency in the jurisdiction
in which the registrant resided before the registrant was
committed to the custody of the supervising authority; and

~ (i1) Any individual who is entitled to receive notice
under subsection (j) (3) of this section.

(2) If the registrant is recaptured, the supervising authority
shall send notice, as soon as possible and in no event later than
2 working days after the supervising authority learns of the
recapture, to:

(i) The local law enforcement agency in the jurisdiction
in which the registrant resided before the registrant was
committed to the custody of the supervising authority; and

(i1)) Any individual who is entitled to receive notice
under subsection (j) (3) of this section.

(j) Copies; confidentiality. --

(1) A registration statement provided to a person under this
section shall include a copy of the completed registration form
and a copy of a photograph of the registrant, but need not
include the registrant’s fingerprints.

(2) Information regarding any individual who receives
notice under paragraph (3) of this subsection is confidential
and may not be disclosed to the registrant or any other person.

(3) (i) The supervising authority shall send a copy of a
registration statement to the following individuals if such
notice has been requested in writing about a specific registrant:

1. The victim of the crime for which the registrant
was convicted or, if the victim is a minor, the parents or
legal guardian of the victim;

2. Any witness who testified against the registrant in
any court proceedings involving the offense; and

3. Any individual specified in writing by the State’s
Attorney.
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(i1) The supervising authority shall send a copy of a
registration statement to a victim of the crime for which
the registrant was convicted, if the victim filed a
notification request form under § 770 of this article.

(4) A supervising authority shall send any notice required
under paragraph (3) of this subsection and subsection (i} (1) (ii)
and (2) (ii) of this section to the last address provided to the
supervising authority., '

(5) (i) Subject to subparagraph (ii) of this paragraph, upon
written request to a local law enforcement agency, the agency:

1. Shall send to the individual who submitted the
request one copy of the registration statement of each child
sexual offender and each sexually violent predator on
record with the agency; and

2. May send to the individual who submitted the
request one copy of the registration statement of any
registrant not described in item 1 of this subparagraph on
record with the agency. '

(i) A request under subparagraph (i) of this paragraph
shall contain:

1. The name and address of the individual
submitting the request; and

2. The reason for requesting the information.

(ii1) A local law enforcement agency shall keep records
of all written requests received under subparagraph (i) of
this paragraph.

(6) The Department shall release registration statements or
information concerning registration statements to the public
and may post on the Internet a current listing of each
registrant’s name, offense, and other identifying information,
in accordance with regulations established by the Department.

(7) (i) In addition to the notice required under subsection
(g) (1) (ii) of this section, the Department and a local law
enforcement agency shall provide notice of a registration
statement to any person that the Department or local law
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enforcement agency determines may serve to protect the public
concerning a specific registrant if the Department or the agency
determines that such notice is necessary to protect the public.

(ii) The Department and local law enforcement
agencies shall establish procedures for carrying out the
notification requirements of subparagraph (i) of this
paragraph, including the circumstances under and manner
in which notification shall be provided.

(iii)) The Department and a local law enforcement
agency may not release the identity of a victim of an
offense that requires registration under this section.

(8) A disclosure under this subsection may not be
construed to limit or prohibit any other disclosure permitted or
required under law.

(k) Immunity for public officials. -- An elected public official,
public employee, or public agency shall have the immunity
described in §§ 5-302 and 5-522 of the Courts Article
regarding civil liability for damages arising out of any action
relating to the provisions of this section, unless it is shown that
the official, employee, or agency acted with gross negligence
-or in bad faith.

(1) Penalty for failure to register. -- A registrant who knowingly
fails to register or knowingly provides false information of a
material fact as required by this section is guilty of a
misdemeanor and on conviction is subject to imprisonment in

the penitentiary for not more than 3 years or a fine of not more
than $5,000 or both.

(m) Regulations. -- The Secretary of Public Safety and
Correctional Services shall adopt regulations to implement the

~ provisions of this section with advice from the Criminal Justice
Information Advisory Board established under § 744 of this
article. :

Md. Code, Art. 27, § 792 (1996 Repl. Vol., 2000 Supp.).
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Maryland Code, Criminal Procedure Article, Section 6-222:

§ 6-222. Limits on probation after judgment; extension for
restitution

(a) Limits on probation after Judgment -- A circuit court or the
District Court may:

(D impose a sentence for a specified time and provide that a
lesser time be served in confinement;

(2) suspend the remainder of the sentenée; and

'(3) (i) order probation for a time longer than the sentence but,
subject to subsections (b) and (c¢) of this section, not longer
than:

1. 5 years if the probation is ordered by a circuit court; or

2. 3 years if the probation is ordered by the District
Court; or

(ii) if a defendant convicted of sexual abuse of a minor
under § 3-602 of the Criminal Law Article or a crime involving
a minor under § 3-303, § 3-304, § 3-305, § 3-306, or § 3-307 of
the Criminal Law Article, consents in writing, order probation
for a time longer than the sentence that was imposed on the
defendant, but not longer than:

1. 10 years if the probation is ordered by a circuit court;
or '

2. 6 years if the probation is ordered by the District
Court.

(b) Extension for restitution -- Time allowed in subsection (a).

(1) For the purpose of making restitution, the court may
extend the probation beyond the time allowed under subsection
(a)(3)(1) of this section for:

(i) an additional 5 years if the probatlon is ordered by a
circuit court; or
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(ii) an additional 3 years if the probation is ordered by the
District Court.

(2) An extension of probation under this subsection may be
unsupervised or supervised by the Division of Parole and
Probation. '

(¢) Extension for restitution -- Time allowed in subsection (b).
-- The court may extend the probation beyond the time allowed
under subsection (b) of this section if:

(1) the defendant consents in wriﬁng; and
(2) the extension is only for making restitution.
(d) Extension of probation. --

(1) For the purpose of a commitment to the Department of
Health and Mental Hygiene for treatment under § 8-507 of the
Health - General Article, the court may extend the probation
for 1 year beyond the time allowed under subsection (a)(3)(i)
of this section.

(2) An extension of probation under this subsection shall be
supervised by the Division of Parole and Probation.

(e) Conditions for extension of probation. -- The court may
extend the probation beyond the time allowed under subsection
(d) of this section only if: '

(1) the defendant consents in writing; and

(2) the extension is only for a commitment to the Department
of Health and Mental Hygiene for treatment under § 8-507 of
the Health - General Article.

Md. Code Ann., Crim. Proc. Art. § 6-222 (2008 Repl. Vol., 2009 Supp.).

Maryland Code, Criminal Procedure Article, Section 11-701:
§ 11-701. Definitions

(a) In general. -- In this subtitle the following words have the
meanings indicated. -
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(b) Board. -- “Board” means the Sexual Offender Advisory
Board.

(c) Employment. -- “Employment” means an occupation, job,
or vocation that is full time or part time for a period exceeding
14 days or for an aggregate period exceeding 30 days during a
calendar year, whether financially compensated, volunteered,
or for the purpose of government or educational benefit.

(d) Habitually lives. --

(1) “Habitually lives” means any place where a person lives,
sleeps, or visits with any regularity, including where a
homeless person is stationed during the day or sleeps at night.

(2) “Habitually lives” includes any place where a person
visits for longer than 5 hours per visit more than § times within
a 30-day period.

(e) Homeless. -- “Homeless” means having no fixed residence.

() Imprisonment. -- “Imprisonment” means incarceration
pursuant to a conviction, regardless of the nature of the
institution in which the offender serves the sentence.

(g) Jurisdiction. -- “Jurisdiction” means a state or a Native
American tribe that elects to function as a registration
jurisdiction under federal law.

(h) Local law enforcement unit. -- “Local law enforcement
unit” means the law enforcement unit in a county that has been
designated by resolution of the county governing body as the
primary law enforcement unit in the county.

(1) Release. --

(1) Except as otherwise provided in this subsection, “release”
means any type of release from the custody of a supervising
~ authority.

(2) “Release” means:
(i) release on parole;

(ii) mandatory supervision release;
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(iii) release from a correctional facility with no required
period of supervision;

(iv) work release;
(v) placement on home detention; and

(vi) the first instance of entry into the community that is
- part of a supervising authority’s graduated release program.

(3) “Release” does not include:
(1) an escape; or
(i1) leave that is granted on an emergency basis.

(j) Sexually violent offense. -- “Sexually violent offense”
means:

(1) a violation of §§ 3-303 through 3-307 or §§ 3-309
through 3-312 of the Criminal Law Article;

(2) assault with intent to commit rape in the first or second
degree or a sexual offense in the first or second degree as
prohibited on or before September 30, 1996, under former
Article 27, § 12 of the Code; or

(3) a crime committed in another jurisdiction, federal or
military court, or foreign country that, if committed in this
State, would constitute one of the crimes listed in item (1) or
(2) of this subsection.

(k) Sexually violent predator. -- “Sexually violent predator”
means a person who:

(1) is convicted of a sexually violent offense; and

(2) has been determined in accordance with this subtitle to be
at risk of committing another sexually violent offense.

(I) Sex offender. -- “Sex offender” means a person who has
been convicted of:

(1) an offense that would require the person to be classified
as a tier I sex offender, tier II sex offender, or tier IIl sex
offender;
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(2) an offense committed in another state or in a federal,
military, or tribal jurisdiction that, if committed in this State,
would require the person to be classified as a tier T sex
offender, tier II sex offender, or tier III sex offender; or

(3) an offense in a court of Canada, Great Britain, Australia,
New Zealand, or any other foreign country when the United
States Department of State has determined in its Country
Reports on Human Rights Practices that an independent
judiciary generally or vigorously enforced the right to a fair
trial during the year in which the conviction occurred that, if
committed in this State, would require the person to be
classified as a tier I sex offender, tier II sex offender, or tier III
sex offender.

(m) Student. -- “Student” means an individual who is enrolled
in or attends an education institution, including a public or
private secondary school, trade or professional school, or an
institution of higher education.

(n) Supervising authority. -- “Supervising authority” means an
agency or person that is responsible for collecting the
information for the initial registration of a sex offender and is:

(1) the Secretary, if the registrant is in the custody of a
correctional facility operated by the Department;

(2) the administrator of a local correctional facility, if the
registrant, including a participant in a home detention program,
is in the custody of the local correctional facility;

(3) the court that granted the probation or suspended
sentence, except as provided in item (9) of this subsection, if
the registrant is granted probation before judgment, probation
after judgment, or a suspended sentence;

(4) the Director of the Patuxent Institution, if the registrant is
in the custody of the Patuxent Institution;

(5) the Secretary of Health and Mental Hygiene, if the
registrant is in the custody of a facility operated by the
Department of Health and Mental Hygiene;
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(6) the court in which the registrant was convicted, if the
registrant’s sentence does not include a term of imprisonment
or if the sentence is modified to time served;

(7) the Secretary, if the registrant is in the State under terms
and conditions of the Interstate Compact for Adult Offender
Supervision, set forth in Title 6, Subtitle 2 of the Correctional
Services Article, or the Interstate Corrections Compact, set
forth in Title 8, Subtitle 6 of the Correctional Services Article;

(8) the local law enforcement unit where the sex offender is a
resident, is a transient, or habitually lives:- on moving from
another jurisdiction or foreign country that requires registration
if the sex offender is not under the supervision, custody, or
control of another supervising authority;

(9) the Director of Parole and Probation, if the registrant is
under the supervision of the Division of Parole and Probation;
or

(10) the Secretary of Juvenile Services, if the registrant was a
minor at the time the act was committed for which registration
is required.

(o) Tier I sex offender. -- “Tier I sex offender” means a person
who has been convicted of:

(1) conspiring to commit, attempting to commit, or
committing a violation of § 3-308 of the Criminal Law Article;

(2) conspiring to commit, attempting to commit, or
committing a violation of § 3-902 or § 11-208 of the Criminal
Law Article, if the victim is a_minor;

(3) a crime committed in a federal, military, tribal, or other
jurisdiction that, if committed in this State, would constitute
one of the crimes listed in item (1) or (2) of this subsection;

(4) any of the following federal offenses:

(1) misleading domain names on the Internet under 18
U.S.C. § 2252B;

(ii) misleading words or.digital images on the Internet
under 18 U.S.C, § 2252C,;
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(iii) engaging in illicit conduct in foreign places under 18
U.S.C. § 2423(c);

(iv) failure to file a factual statement about an alien
individual under 18 U.S.C. § 2424; '

(v) transmitting information about a minor to further
criminal sexual conduct under 18 U.S.C. § 2425;

(vi) sex trafficking by force, fraud, or coercion under 18
U.S.C. § 1591; or

(vii) travel with intent to engage in illicit conduct under 18
U.S.C. § 2423(b);

(5) any military offense specified by the Secretary of Defense
under Section 115(A)(8)(CXi) of Public Law 105-119 (codified
at 10 U.S.C. § 951 Note) that is similar to those offenses listed
in item (4) of this subsection; or

(6) a crime in a court of Canada, Great Britain, Australia,
New Zealand, or any other foreign country where the United
States Department of State has determined in its Country
Reports on Human Rights Practices that an independent
judiciary generally or vigorously enforced the right to a fair
trial during the year in which the conviction occurred that, if
the crime were committed in this State, would constitute one of
the crimes listed in items (1) through (5) of this subsection.’

(p) Tier II sex offender. -- “Tier II sex offender” means a
person who has been convicted of:

(1) conspiring to commit, attempting to commit, or
committing a violation of § 3-307(a)(4) or (5), § 3-324, § 11-
207, or § 11-209 of the Criminal Law Article;

(2) conspiring to commit, attempting to commit, or
committing a violation of § 11-303, § 11-305, or § 11-306 of
the Criminal Law Article, if the intended prostitute or victim is
a minor;

(3) conspiring to commit, attempting to commit, or
committing a violation of § 3-314 or § 3-603 of the Criminal

Law Article, if the victim is a minor who is at least 14 years
old;
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(4) conspiring to commit, attempting to commit, or
committing an offense that would require the person to register
as a tier I sex offender after the person was already registered
as a tier I sex offender;

(5) a crime that was committed in a federal, military, tribal, '

or other jurisdiction that, if committed in this State, would
~ constitute one of the crimes listed in items (1) through (3) of
this subsection; or

(6) a crime in a court of Canada, Great Britain, Australia,
New Zealand, or any other foreign country where the United
States Department of State has determined in its Country
Reports on Human Rights Practices that an independent
judiciary generally or vigorously enforced the right to a fair
trial during the year in which the conviction occurred that, if
the crime were committed in this State, would constitute one of
the crimes listed in items (1) through (3) of this subsection.

(q) Tier III sex offender. -- “Tier III sex offender” means a
person who has been convicted of:

(1) conspiring to commit, attempting to commit, or
committing a violation of:

(i) § 2-201(a)(4)(viii), (x), or (xi) of the Criminal Law
Article;

(i1) § 3-303, § 3-304, § 3-305, § 3-306, § 3-307(a)(1) or (2),
§ 3-309, § 3-310, § 3-311, § 3-312, § 3-315, § 3-323, § 3-502,
or § 3-602 of the Criminal Law Article; or

(iii) the common law offense of sodomy or § 3-322 of the
Criminal Law Article if the offense was committed with force
or threat of force;

(2) conspiring to commit, attempting to commit, or
committing a violation of § 3-307(a)(3), § 3-314, § 3-503, or §
3-603 of the Criminal Law Article, if the victim is under the
age of 14 years;

(3) conspiring to commit;, attempting to commit, or

committing the common law offense of false imprisonment, if
the victim is a minor;
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(4) conspiring to commit, attempting to commit, or
committing an offense that would require the person to register
as a tier I or tier II sex offender after the person was already
registered as a tier II sex offender;

(5) a crime committed in a federal, military, tribal, or other
jurisdiction that, if committed in this State, would constitute
one- of the crimes listed in items (1) through (3) of this
subsection; or

(6) a crime in a court of Canada, Great Britain, Australia,
New Zealand, or any other foreign country where the United
States Department of State has determined in its Country
Reports on Human Rights Practices that an independent
judiciary generally or vigorously enforced the right to a fair
trial during the year in which the conviction occurred that, if
the crime were committed in this State, would constitute one of
the crimes listed in items (1) through (3) of this subsection.

(r) Transient. -- “Transient” means a nonresident registrant
who enters a county of this State with the intent to be in the
State or is in the State for a period exceeding 14 days or for an
aggregate period exceeding 30 days during a calendar year for
a purpose other than employment or to attend an educational
institution.

Md. Code Ann., Crim. Proc. Art. § 11-701 (2008 Repl. Vol., 2011 Supp.).

Maryland Code, Criminal Procedure Article, Section 11-705:

§ 11-705. Deadline for registration

(a) “Resident” defined. -- In this section, “resident” means a
person who has a home or other place where the person
habitually lives located in this State when the person:

(1) is released;
(2) is granted probation;

(3) is granted a suspended sentence;
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(4) receives a sentence that does not include a term of
imprisonment; or

(5) is released from the juvenile court’s jurisdiction under
§ 3-8A-07 of the Courts Article, if the person was a minor who
lived in the State at the time the act was committed for which
registration is required.

(b) Registration with supervising authority. -- A registrant shall
register with the appropriate supervising authority in the State:

(1) if the registrant was sentenced to a term of
imprisonment before the date that the registrant is released; or

(2) within 3 days of the date that the registrant:
(1) is granted probation before judgment;
(ii) is granted probation after judgment;
(1ii) is granted a suspended sentence; or

(iv) receives a sentence that does not include a term of
imprisonment;

(3) if the registrant was a resident who was a minor at the
time the act was committed for which registration is required,
within 3 days after the juvenile court’s jurisdiction over the
person terminates under § 3-8 A-07 of the Courts Article;

(4) if the registrant moves into the State, within 3 days
after the earlier of the date that the registrant:

(i) establishes a temporary or permanent residence in
the State;

(ii) begins to habitually live in the State; or
(iii) applies for a driver’s license in the State; or

(5) if the registrant is not a resident, within 3 days after the
registrant:

(i) begins employment in the State;

(ii) registers as a student in the State; or
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(iii) enters the State as a transient.

_ (c) Additional registration. --

(1) A sex offender shall also register in person with the
local law enforcement unit of each county where the sex
offender resides within 3 days of:

(1) release from any period of imprisonment or arrest;
or o

(ii) registering with the supervising authority, if the
registrant is moving into this State and the local law
enforcement unit is not the supervising authority. )

(2) A sex offender may be required to give to the local law
enforcement unit more information than required under § 11-
706 of this subtitle.

(d) Homeless registrant. --

(1) A homeless registrant also shall register in person with
the local law enforcement unit in each county where the
registrant habitually lives:

(1) within 3 days after the earlier of the date of release
or after registering with the supervising authority; and

(i) within 3 days after entering and remaining in a
county.

(2) After initially registering with a local law enforcement
unit under this subsection, a homeless registrant shall register
once a week in person during the time the homeless registrant
habitually lives in the county.

(3) The registration requirements under this subsection are
in addition to any other requirements the homeless registrant is
subject to according to the registrant’s classification as a tier |
sex offender,. tier II sex offender, tier III sex offender, or
sexually violent predator.

(4) If a registrant who was homeless obtains a fixed
address, the registrant shall register with the appropriate
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supervising authority and local law enforcement unit within 3
days after obtaining a fixed address.

(¢) Commencement or termination of enrollment or
employment. -- Within 3 days of any change, a registrant shall
notify the local law enforcement unit where the registrant most
recently registered and each local law enforcement unit where
the registrant will reside or habitually live of changes in:

(1) residence;
(2) the county in which the registrant habitually lives;
(3) vehicie or license plate information;
(4) electronic mail or Internet identifiers;
(5) home or cell phone numbers; or
(6) employment.
(f) Change of name. --

(1) A registrant who commences or terminates enrollment
as a full-time or part-time student at an institution of higher
education in the State shall provide notice in person to the local
law enforcement unit where the institution of higher education
is located within 3 days after the commencement or
termination of enrollment. '

(2) A registrant who commences or terminates carrying on
employment at an institution of higher education in the State
shall provide notice in person to the local law enforcement unit
where the institution of higher education is located within 3
days after the commencement or termination of employment.

(g) Change of name. -- A registrant who is granted a legal
change of name by a court shall send written notice of the
change to each local law enforcement unit where the registrant
resides or habitually lives within 3 days after the change is
granted.

(h) Notification of leaving country. -- A registrant shall notify
each local law enforcement unit where the registrant resides or
habitually lives at least 3 days prior to leaving the United
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States to commence residence or employment or attend school
in a foreign country.

(i) Notification of temporary residence or during period of
absence. -- ' :

(1) A registrant shall notify each local law enforcement
unit where the registrant resides or habitually lives when' the
registrant obtains a temporary residence or alters the location
where the registrant resides or habitually lives for more than 5
days or when the registrant will be absent from the registrant’s
residence or location where the registrant resides or habitually
lives for more than 7 days.

(2) Notification under this subsection shall:

(i) be made in writing or in person prior to obtaining a
temporary residence, commencing the period of absence,
or temporarily altering a location where the registrant
resides or habitually lives;

(i1) include the temporary address. or detailed
description of the temporary location where the registrant
will reside or habitually live; and

(iii) contain the anticipated dates that the temporary
residence or location will be used by the registrant and the
anticipated dates that the registrant will be absent from the
registrant’s permanent residence or locations where the
registrant regularly resides or habitually lives.

() Notification of new electronic media address or identity. --
A registrant who establishes a new electronic mail address,
computer log-in or screen name or identity, instant-message
identity, or electronic chat room identity shall send written
notice of the new information to the State registry within 3
days after the electronic mail address, computer log-in or
screen name or identity, instant-message identity, or electronic
chat room identity is established.

Md. Code, Crim. Proc. Art. § 11-705 (2008 Repl. Vol., 2010 Supp.)
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Maryland Code, Criminal Procedure Article, Section 11-706:

§ 11-706. Registration statements

(a) Contents generally. -- For all sex offenders in the State, a
registration statement shall include:

(1) the registrant’s full name, including any suffix, and all
addresses and places where the registrant resides or habitually
lives;

, (2) the name and address of each of the registrant’s
employers and a description of each location where the
registrant performs employment duties, if that location differs
from the address of the employer;

(3) the name of the registrant’s educational institution or
place of school enrollment and the registrant’s educational
institution or school address;

(4) a description of the crime for which the registrant was
convicted;

(5) the date that the registrant was convicted;

(6) the jurisdiction and the name of the court in which the
registrant was convicted;

(7) a list of any aliases, former names, names by which the
registrant legally has been known, traditional names given by
family or clan under ethnic or tribal tradition, electronic mail
addresses, computer log-in or screen names or identities,
instant-messaging identities, and electronic chat room identities
that the registrant has used; ’

7 (8) the registrant’s Social Security number and any
purported Social Security numbers, the registrant’s date of
birth, purported dates of birth, and place of birth;

(9) all identifying factors, including a physical description;

(10) a copy of the registrant’s passport or immigration
papers;
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(11) information regarding any professional licenses the
registrant holds;

(12) the license plate number, registration number, and
description of any vehicle, including all motor vehicles, boats,
and aircraft, owned or regularly operated by the registrant;

(13) the permanent or frequent addresses or locations
where all vehicles are kept;

(14) all landline and cellular telephone numbers and any
other designations used by the sex offender for the purposes of
routing or self-identification in telephonic communications;

(15) a copy of the registrant’s valid driver’s license or
identification card;

(16) the registrant’s fingerprints and palm prints;

(17) the criminal history of the sex offender, including the
dates of all arrests and convictions, the status of parole,
probation, or supervised release, and the existence of any
outstanding arrest warrants; and

(18) the registrant’s signature and date signed.

(b) Further contents for predators. -- If the registrant is
determined to be a sexually violent predator, the registration
statement shall also include: '

(1) anticipated future residence, if known at the time of
registration; and

(2) documentation of treatment received for a mental
abnormality or personality disorder.

Md. Code, Crim. Proc. Art. § 11-706 (2008 Repl. Vol., 2010 Supp.).

Maryland Code, Criminal Procedure Article, Section 11-707:

§ 11-707. Term of registration

(a) In general. --
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(1) (i) A tier I sex offender and a tier II sex offender shall
register in person every 6 months with a local law enforcement
unit for the term provided under paragraph (4) of this
subsection.

(i1) Registration shall include a digital image that shall
be updated every 6 months.

- (2) (1) A tier III sex offender shall register in person every
3 months with a local law enforcement unit for the term
provided under paragraph (4) of this subsection.

(ii) Registration shall include a digital image that shall
be updated every 6 months.

(3) (@) A sexually violent predator shall register in person
every 3 months with a local law enforcement unit for the term
provided under paragraph (4) of this subsection.

(i1) Registration shall include a digital image that shall
be updated every 6 months.

(4) Subject to subsection (c) of this section, the term of
registration is:

(1) 15 years, if the registrant is a tier I sex offender;
(i1) 25 years, if the registrant is a tier II sex offender;

(iii) the life of the registrant, if the registrant is a tier I1I
sex offender; or

(iv) up to 5 years, if the registrant is a person described
under § 11-704(c)(1) of this subtitle, subject to reduction
by the juvenile court on the filing of a petition by the
registrant for a reduction in the term of registration.

(5) A registrant who is not a resident of the State shall
reglster for the appropriate time specified in this subsection or
until the registrant’s employment, student enrollment, or
transient status in the State ends. '

(b) Computation of terms. -- A term of registration described in
this section shall be computed from:
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(1) the last date of release;
(2) the date granted probation;
(3) the date granted a suspended sentence; or

(4) the date the juvenile court’s jurisdiction over the
registrant terminates under § 3-8A-07 of the Courts Article if
“the registrant was a minor who lived in the State at the time the
act was committed for which registration is required.

(c) Reduction of terms. -- The term of registration for a tier [
sex offender shall be reduced to 10 years if, in the 10 years
following the date on which the registrant was required to
register, the registrant:

(1) is not convicted of any offense for which a term of
imprisonment of more than 1 year may be imposed;

(2) is not convicted of any sex offense;

(3) successfully completes, without revocation, any perlod
of supervised release, parole, or probation; and

(4) successfully completes an appropriate sex offender
treatment program.

Md. Code, Crim. Proc. Art. § 11-707 (2008 Repl. Vol., 2010 Supp.).

Maryland Code, Criminal Procedure Article, Section 11-709:
§ 11-709. Notification requirements of local law enforcement unit

(a) Notice to Department; updated photograph. --

(1) (1) Within 3 days after a tier Il sex offender or a sexually
violent predator completes the registration requirements of §
11-707(a) of this subtitle, a local law enforcement unit shall
send notice of the tier III sex offender’s or sexually violent -
predator’s quarterly registration to the Department.

(i1) Every 6 months within 3 days after a tier I sex offender
or a tier II sex offender completes the registration requirements
of § 11-707(a) of this subtitle, a local law enforcement unit
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shall send notice of the tier I sex offender’s or tier II sex
offender’s biannual registration to the Department.

(2) Every 6 months, a local law enforcement unit shall send a
‘tier III sex offender’s and sexually violent predator’s updated
digital image to the Department within 6 days after the digital
image is submitted.

(b) Notice to superintendents and principals. --

(1) As soon as possible but not later than 3 working days
after receiving a registration statement of a sex offender, notice
of a change of address of a sex offender, or change in a county
in which a homeless sex offender habitually lives, a local law
enforcement unit shall send written notice of the registration
statement, change of address, or change of county to the county
superintendent, as defined in § 1-101 of the Education Article,
and all nonpublic primary and secondary schools in the county
within 1 mile of where the sex offender is to reside or
habitually live or where a sex offender who is not a resident of
the State is a transient or will work or attend school.

(2) As soon as possible but not later than 10 working days
after receiving notice from the local law enforcement unit
under paragraph (1) of this subsection, the county
- superintendent shall send written notice of the registration
statement to principals of the schools wunder the
superintendent’s supervision that the superintendent considers
necessary to protect the students of a school from a sex
offender.

(c) Notice after registrant’s release, escape, or change of
address. -- A local law enforcement unit that receives a notice
from a supervising authority under this subtitle shall send a
copy of the notice to the police department if any, of a
municipal corporation if the registrant:

(1) is to reside or habitually live in the municipal corporation
after release;

(2) escapes from a facility but resided or habitually lived in
the municipal corporation before being committed to the
custody of a supervising authority; or
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(3) is to change addresses to another place of residence
within the municipal corporation.

(d) Forwarding of notice to local precinct or district. -- As soon
as possible but not later than 3 working days after receiving
notice from a local law enforcement unit under this section, a
police department of a municipal corporation shall send a copy
of the notice to the commander of each local police precinct or
district in which the sex offender is to reside or habitually live
or where a sex offender who is not a resident of the State will
work or attend school.

(e) Duties of local law enforcement units on receiving notice. --
As soon as possible but not later than 3 working days after
receiving a notice from a supervising authority under this
subtitle, a local law enforcement unit shall send a copy of the
notice to the commander of the law enforcement unit in each
district or area in which the sex offender ‘is to reside or
habitually live or where a sex offender who is not a resident of
the State will work or attend school.

(f) Certain additional notifications by local law enforcement
units. -- A local law enforcement unit may notify the following
entities that are located within the community in which a sex
offender is to reside or habitually live or where a sex offender
who is not a resident of the State will work or attend school of
the filing of a registration statement or notice of change of
address or county where the registrant will habitually live by
the sex offender:

(1) family child care homes or child care centers registered,
licensed, or issued a letter of compliance under Title 5, Subtitle
5 of the Family Law Article;

(2) child recreation facilities;
(3) faith institutions; and

(4) other organizations that serve children and other
individuals vulnerable to sex offenders who victimize children.

(g) Notification of change of residence or county. -- As soon as
possible, but not later than 3 working days after receipt of a
registrant’s change of residence or change in the county in

88




which the registrant habitually lives, the local law enforcement
unit shall notify the Department of the change.

(h) Notification of intent to change residence, county, vehicle
information, etc. -- As soon as possible, but not later than 3
working days after receipt of notice under § 11-705(e) of this
subtitle, the local law enforcement unit shall give notice to the
Department of the registrant’s intent to change residence, a
county in which the registrant habitually lives, vehicle or
license plate information, electronic mail or Internet identifiers,
or landline or cellular phone numbers.

(1) Notification of change of name. -- As soon as possible, but
not later than 3 working days after receipt of notice under § 11-
705(g) of this subtitie, the local law enforcement unit shall give
notice to the Department of the change of name.

(j) Notification of intent to leave the country. -- As soon as
possible, but not later than 3 working days after receipt of
notice under § 11-705(h) of this subtitle, the local law
enforcement unit shall give notice to the Department of the
registrant’s intent to leave the United States.

(k) Notification of intent to obtain temporary residence or to be
absent. -- As soon as possible, but not later than 3 working
days after receipt of notice under § 11-705(i) of this subtitle,
the local law enforcement unit shall give notice to the
Department of the registrant’s intent to obtain temporary
lodging or to be absent from the registrant’s permanent
residence or locations where the registrant habitually lives.

Md. Code Ann., Crim. Proc. Art. § 11-709 (2008 Repl. Vol., 2011 Supp.}.

Maryland Code, Criminal Procedure Article, Section 11-717:

'§ 11-717. Registration statements to be made available to
public; posting on Internet

(a) Department to make available registration statements;
excluded information. --
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(1) The Department shall make available to the public
registration. statements or information about registration
statements.

(2) Information about registration statements shall include, in
plain language that can be understood without special
knowledge of the criminal laws of the State, a factual
description of the crime of the offender that is the basis for the
registration, excluding details that would identify the victim.

(3) Registration information provided to the public may not
include a sex offender’s Social Security number, driver’s
license number, medical or therapeutic treatment, travel and
immigration document numbers, and arrests not resulting in
conviction.

(b) Posting on Intemnet. -- The Department shall post on the
Internet:

(1) a current listing of each registrant’s name and other
identifying information; and

(2) in plain language that can be understood without special
knowledge of the criminal laws of the State, a factual
description of the crime of the offender that is the basis for the
registration, excluding details that would identify the victim.

(c) Internet access by public for forwarding information. -- The

Department, through an Internet posting of current registrants,
shall:

(1) allow the public to electronically transmit information the
public may have about a registrant to the Department,-a parole
agent of a registrant, and each local law enforcement unit
where a registrant resides or habitually lives or where a
registrant who is not a resident of the State will work or attend
school; and

(2) provide information regarding the out-of-state registration
status for each registrant who is also registered in another state
as available through a national sex offender public registry
website .

(d) E-mail notification on request. -- The Department shall
allow members of the public who live in a county in which a
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registrant is to reside or habitually live or where the registrant,
if not a resident of the State, will work or attend school, by
request, to receive electronic mail notification of the release
from incarceration of the registered offender and the
registration information of the offender.

(e) Regulations. -- The Department shall establish regulations
to carry out this section.

Md. Code Ann., Crim. Proc. Art. § 11-717 (2008 Repl. Vol., 2010 Supp.).

Maryland Code, Criminal Procedure Article, Section 11-718:

§ 11-718. Notice to protect public
(a) In general. --

(1) If the Department or a local law enforcement unit finds
that, to protect the public from a specific registrant, it is
necessary to give notice of a registration statement, a change of
address of the registrant, or a change in a county in which the
registrant habitually lives to a particular person not otherwise
identified under § 11-709 of this subtitle, then the Department
or a local law enforcement unit shall give notice of the
registration statement to that person.

(2) This notice is in addition to the notice required under §
11-709(b)(1) of this subtitle.

(b) Notification procedures. --

(1) The Department and local law enforcement units shall
establish procedures to carry out the notification requirements
of this section, including the circumstances under and manner
in which notification shall be provided.

(2) Appropriate notification procedures include those
identified in § 11-709 of this subtitle.

(c) Release of identity of victim prohibited. -- A local law
enforcement unit and the Department may not release the
identity of a victim of a crime that requires registration under
this subtitle. |
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(d) Effect of section. -- A disclosure under this section does not
limit or prohibit any other disclosure allowed or required under
law,

Md. Code Ann., Crim. Proc. Art. § 11-718 (2008 Repl. Vol., 2010 Supp.).

Maryland Code, Criminal Procedure Article, Section 11-721:

§ 11-721. Prohibited act; penalty

(a) Prohibited act. - A registrant may not knowingly fail to
~ register, knowingly fail to provide the notice required under §
11-705 of this- subtitle, knowingly fail to provide any
information required to be included in a registration statement
described in § 11-706 of this subtitle, or knowingly provide
false information of a material fact as required by this subtitle.

(b) Penalty. -- A person who violates this section:

(1) for a first offense, is guilty of a misdemeanor and on
conviction is subject to imprisonment not exceeding 3 years or
a fine not exceeding $ 5,000 or both; and

(2) for a second or subsequent offense, is guilty of a felony
and on conviction is subject to imprisonment not exceeding 5
- years or a fine not exceeding $ 10,000 or both.

(c) Statute of limitations and in banc review. -- A person who
violates this section is subject to § 5-106(b) of the Courts
Article.

Md. Code, Crim. Proc. Art. § 11-721 (2008 Repl. Vol., 2010 Supp.).

Maryland Code, Criminal Procedure Article, Section 11-722:

§ 11-722. Entry onto school or day care property prohibited.

(a) Scope. -- This section does not apply to a registrant who
enters real property: '

(1) where the registrant is a student or the registrant’s child
is a student or receives child care, 1if:
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(1) within the past vear the registrant has been given the
specific written permission of the Superintendent of
Schools, the local school board, the principal of the school,
or the owner or operator of the registered family child care
home, licensed child care home, or licensed child care
institution, as applicable; and

(ii) the registrant promptly notifies an agent or
employee of the school, home, or institution of the
registrant’s presence and purpose of visit; or

(2) for the purpose of voting at a school on an election day
in the State if the registrant is properly registered to vote and
the registrant’s poliling place is at the school.

(b) In general. -- A registrant may not knowingly enter onto
real property:

(1) that is used for public or nonpublic elementary or
secondary education; or

(2) on which is located:

(i) a family child care home registered under Title 35,
Subtitle 5 of the Family Law Article; or

(i) a child care home or a child care institution
licensed under Title 5, Subtitle 5 of the Family Law
Article.

(¢) Employment of registrants at schools prohibited. -- A
person who enters into a contract with a county board of
education or a nonpublic school may not knowingly employ an
individual to work at a school if the individual is a registrant.

(d) Violations; penalty. -- A person who violates this section is
guilty of a misdemeanor and on conviction is subject to
imprisonment not exceeding 5 years or a fine not exceeding $
5,000 or both.

Md. Code, Crim. Proc. Art. § 11-722 (2008 Repl. Vol.).
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.Maryland Code, Criminal Procedure Article, Section 11-726:

§ 11-726. Regulations.

The Department of Public Safety and Correctional Services
shall adopt regulations necessary to carry out the duties of the
Department relating to lifetime sexual offender supervision
under this subtitle.

Md. Code Ann., Crim. Proc. Art. § 11-726 (2008 Repl. Vol., 2010 Supp.).

Maryland Code, Public Safety Article, Section 5-133:

§ 5-133. Restrictions on possession of regulated firearms

(a) Preemption by State. -- This section supersedes any
restriction that a local jurisdiction in the State imposes on the
possession by a private party of a regulated firearm, and the
State preempts the right of any local jurisdiction to regulate the
possession of a regulated firearm.

(b) Possession of regulated firearm prohibited. -- A person may
not possess a regulated firearm if the person:

(1) has been convicted of a disqualifying crime;

(2) has been convicted of a violation classified as a common
law crime and received a term of imprisonment of more than 2
years; '

(3) is a fugitive from justice;
(4) is a habitual drunkard;

(5) is addicted to a controlled dangerous substance or is a
habitual user;

(6) suffers from a mental disorder as defined in § 10-
101(f)(2) of the Health - General Article and has a history of
violent behavior against the person or another, unless the
person has a physician’s certificate that the person is capable of
possessing a regulated firearm without undue danger to the
person or to another;
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(7) has been confined for more than 30 consecutive days to a
facility as defined in § 10-101 of the Health - General Article,
unless the person has a physician’s certificate that the person is
capable of possessing a regulated firearm without undue
danger to the person or to another;

(8) except as provided in subsection (e) of this section, is a
respondent against whom a current non ex parte civil protective
order has been entered under § 4-506 of the Family Law
Article; or

(9) if under the age of 30 years at the time of possession, has
been adjudicated delinquent by a juvenile court for an act that
would be a disqualifying crime if committed by an adult.

(c) Penalty for possession by person convicted of crime of
violence. --

(1) A person may not possess a regulated firearm if the
person was previously convicted of:

(i) a crime of violence; or

(i1) a violation of § 5-602, § 5-603, § 5-604, § 5-605, § 5-
612, § 5-613, or § 5-614 of the Criminal Law Article.

(2) (i) Subject to paragraph (3) of this subsection, a person
who violates this subsection is guilty of a felony and on
conviction is subject to imprisonment for not less than 5 years
and not exceeding 15 years.

(ii) The court may not suspend any part of the mandatory
minimum sentence of 5 years.

(iii) Except as otherwise provided in § 4-305 of the
- Correctional Services Article, the person is not eligible for
parole during the mandatory minimum sentence.

(3) At the time of the commission of the offense, if a period
of more than 5 years has elapsed since the person completed
serving the sentence for the most recent conviction under
paragraph (1)(i) or (ii) of this subsection, including all
imprisonment, mandatory supervision, probation, and parole:
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(1) the imposition of the mandatory minimum sentence is
within the discretion of the court; and

(i1) the mandatory minimum sentence may not be imposed
unless the State’s Attorney notifies the person in writing at
least 30 days before trial of the State’s intention to seek the
mandatory minimum sentence.

(4) Each violation of this subsection is a separate crime.

(d) Possession by person under age of 21 years prohibited;
gxceptions. --

(1) Except as provided in paragraph (2) of this subsection, a
person who is under the age of 21 years may not possess a
regulated firearm.

(2) Unless a person is otherwise prohibited from possessing a
regulated firearm, this subsection does not apply to:

(i) the temporary transfer or possession of a regulated
firearm if the person is:

1. under the supervision of another who is at least 21
years old and who-is not prohibited by State or federal law
from possessing a firearm; and

2. acting with the permission of the parent or legal
guardian of the transferee or person in possession;

(ii) the transfer by inheritance of title, and not of
possession, of a regulated firearm;

(ii1) a member of the armed forces of the United States or
the National Guard while performing official duties;

(iv) the temporary transfer or possession of a regulated
firearm if the person is:

1. participating in marksmanship training of a recognized
organization; and

2. under the supervision of a qualified instructor;
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(v) a person who is required to possess a regulated firearm
for employment and who holds a permit under Subtitle 3 of this
title; or

(vi) the possession of a fircarm for self-defense or the
defense of others against a trespasser into the residence of the
person in possession or into a residence in which the person in
possession is an invited guest.

(e) Exception if carrying civil protective order. -- This section
does not apply to a respondent transporting a regulated firearm
if the respondent is carrying a civil protective order requiring
the surrender of the regulated firearm and:

(1) the regulated firearm is unloaded;

(2) the respondent has notified the law enforcement unit,
barracks, or station that the regulated firearm is' being
transported in accordance with the civil protective order; and

(3) the respondent transports the regulated firearm directly to
the law enforcement unit, barracks, or station.

Md. Code Ann., Pub. Safety Art. § 5-133 (2003, 2011 Supp.).

Maryland Rule 4-242:

Rule 4}242. Pleas

(a) Permitted pleas. A defendant may plead not guilty, guilty,
or, with the consent of the court, nolo contendere. In addition
to any of these pleas, the defendant may enter a plea of not
criminally responsible by reason of insanity.

(b) Method of pleading.

(1) Manner. A defendant may plead not guilty personally or
by counsel on the record in open court or in writing. A
defendant may plead guilty or nolo contendere personally on
the record in open court, except that a corporate defendant may
plead guilty or nolo contendere by counsel or a corporate
officer. A defendant may enter a plea of not criminally
responsible by reason of insanity personally or by counsel and
the plea shall be in writing.
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(2) Time in the District Court. In District Court the defendant

shall initially plead at or before the time the action is called for
trial.

(3) Time in circuit court. In circuit court the defendant shall
initially plead within 15 days after the earlier of the appearance
of counsel or the first appearance of the defendant before the
circuit court pursuant to Rule 4-213 (c). If a motion, demand
for particulars, or other paper is filed that requires a ruling by
the court or compliance by a party before the defendant pleads,
the time for pleading shall be extended, without special order,
to 15 days after the ruling by the court or the compliance by a
party. A plea of not criminally responsible by reason of
insanity shall be entered at the time the defendant initially
pleads, unless good cause is shown.

(4) Failure or refusal to plead. If the defendant fails or refuses
to plead as required by this section, the clerk or the court shall
enter a plea of not guilty.

(c) Plea of guilty. The court may not accept a plea of guilty
until after an examination of the defendant on the record in
open court conducted by the court, the State’s Attorney, the
attorney for the defendant, or any combination thereof, the
court determines and announces on the record that (1) the
defendant is pleading voluntarily, with understanding of the
nature of the charge and the consequences of the plea; and (2)
there is a factual basis for the plea. In addition, before
accepting the plea, the court shall comply with section (e) of:
this Rule. The court may accept the plea of guilty even though
the defendant does not admit guilt. Upon refusal to accept a-
plea of guilty, the court shall enter a plea of not guilty. '

(d) Plea of nolo contendere. A defendant may plead nolo
contendere only with the consent of court. The court may
require the defendant or counsel to provide information it
deems necessary to enable it to determine whether or not it will
consent. The court may not accept the plea until after an
examination of the defendant on the record in open court
conducted by the court, the State’s Attorney, the attorney for
the defendant, or any combination thereof, the court determines
and announces on the record that the defendant is pleading
voluntarily with understanding of the nature of the charge and
the consequences of the plea. In addition, before accepting the
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plea, the court shall comply with section (e) of this Rule.
Following the acceptance of a plea of nolo contendere, the

~court shall proceed to disposition as on a plea of guilty, but
without finding a verdict of guilty. If the court refuses to accept
a plea of nolo contendere, it shall call upon the defendant to
plead anew.

(e) Collateral consequences of a plea of guilty or nolo
contendere. Before the court accepts a plea of guilty or nolo
contendere, the court, the State’s Attorney, the attorney for the
defendant, or any combination thereof shall advise the
defendant (1) that by entering the plea, if the defendant is not a
.United States citizen, the defendant may face additional
consequences of deportation, detention, or - ineligibility for
citizenship, (2) that by entering a plea to the offenses set out in
Code, Criminal Procedure Article, § 11-701, the defendant
shall have to register with the defendant’s supervising authority
as defined in Code, Criminal Procedure Article, § 11-701 (p),
and (3) that the defendant should consult with defense counsel
if the defendant is represented and needs additional
information concerning the potential consequences of the plea.
The omission of advice concerning the collateral consequences
of a plea does not itself mandate that the plea be declared
invalid.

(f) Plea to a degree. A defendant may plead not guilty to one
degree and plead guilty to another degree of an offense which,
by law, may be divided into degrees.

(g) Withdrawal of plea. At any time before sentencing, the
court may permit a defendant to withdraw a plea of guilty or
nolo contendere when the withdrawal serves the interest of
justice. After the imposition of sentence, on motion of a
defendant filed within ten days, the court may set aside the
judgment and permit the defendant to withdraw a plea of guilty
or nolo contendere if the defendant establishes that the
provisions of section (c) or (d) of this Rule were not complied
with or there was a violation of a plea agreement entered into
pursuant to Rule 4-243. The court shall hold a hearing on any
timely motion to withdraw a plea of guilty or nolo contendere.

Md. Rule 4-242 (2011).
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Md. Rule 4-243:

Rule 4-243. Plea agreements
(a) Conditions for agreement.

(1) Terms. The defendant may enter into an agreement with
the State’s Attorney for a plea of guilty or nolo contendere on
any proper condition, including one or more of the following:

(A) That the State’s Attorney will amend the charging
document to charge a specified offense or add a specified
offense, or will file a new charging document;

(B) That the State’s Attofney will enter a nolle prosequi
pursuant to Rule 4-247 (a) or move to mark certain charges
against the defendant stet on the docket pursuant to Rule 4-248

(a);

(C) That the State’s Attorney will agree to the entry of a
judgment of acquittal on certain charges pending against the
defendant; :

(D) That the State will not charge the defendant with the
commission of certain other offenses;

(E). That the State’s Attorney will recommend, not oppose,
or make no comment to the court with respect to a particular
sentence, disposition, or other judicial action;

(F) That the parties will submit a plea agreement
proposing a particular sentence, disposition, or other judicial
action to a judge for consideration pursuant to section (c) of
this Rule.

(2) Notice to victims. The State’s Attorney shall give prior
notice, if practicable, of the terms of a plea agreement to each
victim or victim’s representative who has filed a Crime Victim
Notification Request form or submitted a request to the State’s
Attorney pursuant to Code, Criminal Procedure Article, § 11-
104.

(b) Recommendations of State’s Attorney on sentencing. The
recommendation of the State’s Attorney with respect to a
particular sentence, disposition, or other judicial action made
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pursuant to subsection (a) (1) (E) of this Rule is not binding on
the court. The court shall advise the defendant at or before the
time the State’s Attorney makes a recommendation that the
court is not bound by the recommendation, that it may impose
the maximum penalties provided by law for the offense to
which the defendant pleads guilty, and that imposition of a
penalty more severe than the one recommended by the State’s
Attorney will not be grounds for withdrawal of the plea.

(c) Agreements of sentence, disposition, or other judicial
action.

(1) Presentation to the court. If a plea agreement has been
reached pursuant to subsection (a) (1) (F) of this Rule for a
plea of guilty or nolo contendere which contemplates a
particular sentence, disposition, or other judicial action, the
defense counsel and the State’s Attorney shall advise the judge
of the terms of the agreement when the defendant pleads. The
judge may then accept or reject the plea and, if accepted, may
approve the agreement or defer decision as to its approval or
rejection until after such pre-sentence proceedings and
investigation as the judge directs.

(2) Not binding on the court. The agreement of the State’s
Attorney relating to a particular sentence, disposition, or other
judicial action is not binding on the court unless the judge to
whom the agreement is presented approves it.

(3) Approval of plea agreement. If the plea agreement is
approved, the judge shall embody in the judgment the agreed
sentence, disposition, or other judicial action encompassed in
the agreement or, with the consent of the parties, a disposition
more favorable to the defendant than that provided for in the
agreement.

(4) Rejection of plea agreement. If the plea agreement is
rejected, the judge shall inform the parties of this fact and
advise the defendant (A) that the court is not bound by the plea
agreement; (B) that the defendant may withdraw the plea; and
(C) that if the defendant persists in the plea of guilty or nolo
contendere, the sentence or other disposition of the action may
be less favorable than the plea agreement. If the defendant
persists in the plea, the court may accept the plea of guilty only
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pursuant to Rule 4-242 (c) and the plea of nolo contendere only
pursuant to Rule 4-242 (d).

(5) Withdrawal of plea. If the defendant withdraws the plea
and pleads not guilty, then upon the objection of the defendant
or the State made at that time, the judge to whom the
agreement was presented may not preside at a subsequent court
trial of the defendant on any charges involved in the rejected
plea agreement.

(d) Record of proceedings. All proceedings pursuant to this
Rule, including the defendant’s pleading, advice by the court,
and inquiry into the voluntariness of the plea or a plea
agreement shall be on the record. If the parties stipulate to the
court that disclosure of the plea agreement or any of its terms
would cause a substantial risk to any person of physical harm,
intimidation, bribery, economic reprisal, or unnecessary
annoyance or embarrassment, the court may order that the
record be sealed subject to terms it deems appropriate.

Md. Rule 4-243 (2011).
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APPENDIX



AFFIDAVIT

William Becker hereby attests as follows:

1.

I am over eighteen years of age, am a current resident of Columbia,
Maryland, énd competent to attest to the matters herein upon
personal knowledge.

I am currently registered in the state. of Maryland as required by
the Mafyland Sex Offender Registration Act.

My offense occurred in 1984 but I was not convicted until February

of 2004. The court sentenced me to serve three years of supervised
probation, and stated that I would be put on the registry for ten
(10) years. While I did not like the prospect of all restrictions being
on the registry entails, I reasoned that by the time [ was ready to
retire, my time of the registrvaould be over.

I first registered in 2004. At that time I was informed by registry

officials that niy registration status was that of an “Offender,” and

that my registration obligation would terminate on the

anniversary of my initial registration in the year 2014.

Registry officials notified me sometime in October or November
2010 that my registration status had been changed from that of an
“Offender” to a “Tier III Registrant.” And as a result of that
change, my registration obligation is for the remainder of my life.
Registry officials have also imposed a plethora of .new
requireme;lts. I must now inform law ,erii'orcemerit in writing in
advance if I plan to travel away from my home for a period of timg

greater than seven (7) days, and provi‘de my daily location schedule



including‘_hotel addresses and phone numbers and flight numbers
and schedule with receipts or confirmation emails as evidence.

7. I would not have accepted the state’s plea offer and would have
chosen to go to trial if I had known that fhe obligations imposed on

me could be retroactively increased.

I solemnly affirm under the penalties of perjury and upon personal

‘knowledge that the contents of the foregoing paper are true.

jjjﬂgmw gwév /10 [rz—

William Becker ‘ Date
~ 8562 Hayshed Lane
Columbia, MD 21145
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AFFIDAVIT

Neil Evans hereby attests as follows:

1)

2)

3)

4)

5)

I am over eighteen years of age, am a current resident of Ellicott
City, Maryland, and competent to attest to fhe matters herein
upon personal knowledge. . _

I am currently registered in the state of Maryland as réquired by
the Maryland Sex Offender Registration Act due to of a federal

- ~ conviction that occurred in February 2001. -

After serving a period of incarceration, I initially reg:isteréd in
October 2004. At that time, I was informed by registry officials
that my registration status was that of an “Offender,” and that
my;‘ registration obligation would terminate on the anniversary of
my initial registration in the year 2014.

Registry officials notified me sometime in October 2010 that my
registration status had been changed from that of an “Offender”
to a “Tier II Registrant.” And as a result of that change, my

| registration obligation will be extended and that my obligation

will now end in the year 2029.

Registry officials have also imposed a plethora of new
requirements. I must now inform law enforcement in writing in
advance if I plan to travel away from my home for a period of
time greater than seven (7) days, and provide my daily location
schedule including'hotel addresses and phone numbers and flight.
numbers and schedule with receipts or confirmation emails as

evidence.
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6)

7)

8)

g

I am in currently sales for work; however, the advance
notifications required for travel are not possible to be adhered to
for travel outside of the state because different variables would
not permit me to know where I would always be in advance. As a
result of these travel restrictions, I am precluded from any
employment that has a larger territory, and a larger territory
often means greater income potential. For the same reasons, I
have also had to refuse a promotion offered to me from Sales
Representative to that of Regional Sales Manager because of the

interstate travel required for the position.

Last fall my wife and I attempted to place our 5 year-old
daughter in private school. This was an in an attempt to separate
her from potential problems she may have with neighborhood
children and their parents who are offended‘by my presence in
the community. However, the headmaster at St. John's Episcopal
Day School would not allow my daughter to go through the
admissions process, and specifically stated that it was because I

am on the registry.

My 5 year-old daughter often asks me to take her to school, to
come to her class, to go on a field trip with her...none of which I
am permitted to do due to registry restrictions that prohibit me
from being on school property.

My rental property, in which I have not lived for four years, is
listed on the registry as my “temporary residence.” This causes
substantial anxiety out of fear that \ag'xlantlsm might be directed
at that proﬁerty and the renters therein. |

App4 -



10) It has been my experience that there is no housing scenario that
is "safe" for a person listed on the registry. Recently-a person
identified only as “Chris” came to my door and belligerently
stated in the presence of my family that, “we both know why I
[Chris] am here,” and opined that I am dangerous or that I would

- not bé on the registry. Before departing the person stated that
my very presence drives down property values and implied that I
should leave the neighborhood. |

I solemnly affirm under the penalties of perjury and upon personal

Neil Eva Date

5014 Worthington Way
Ellicott City MD 21043
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AFFIDAVIT

Brenda V. Jones hereby attests as follows:

1)  Iam over eighteen years of age, am a cﬁnent resident of North
Brentwood, Maryland, and éompetent to attest to the matters herein upon
~ personal knowledge.

2) I am the Executive Director of Families Advocating Intelligent
Registries (FAIR). FAIR is a Maryland non-profit organization with more .
than' 450 members statewide. FAIR provides group support, housing and
employment resource listings, and networking opportunities to registered
individuals and their family members. In addition, FAIR’s mission includes
advocacy for non-public registration laws that will better protect the safety
and dignity of all citizens. |

3) Beginning in January 2010, I have personally attended and
observed many committee hearings, met with-key lawmakers, and have
significant first-hand knowledge of all legislative action regarding sex
offender registration taken by the General Assembly. In addition, I have
personally spoken with and witnessed inany registrants’Afamily members
speak regarding the unintended collateral conéequences of Maryland’s
registration requirements. '

4)  Minor children of registrants have reported being bullied and
ostracized by class mates because a pareht is considered a dangerous sex
offender due to the Tier 111 c'iesignation. Wives and mothers report isolation,
rejection, almost constant terror of losing their jobs, harassment by social
services, and fear of harm from vigilantes. o

5) It is clear from my General Assembly observations that many — |
if not most - legislators do not understand that registration itself is not
intended to be part of the “punishment phase,” nor can it ever be, if
registration is to continue to be considered a non-punitive civil regulatory

scheme.
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6) In the 2010 session, Maryland's General Assembly responded to
a high-profile abduction and murder of an 11-year-old ~ch1'ld on the Eastern
Shore by introducing a total of 84 bills targeting sexual offenders. The
individual arrested and charged with that incident-was already on the sex
offender registry. The message we heard repeatedly was that something
“must be done to get tough on sexual offenders” because it was obvious that
existing laws were not working.

u 7) Gary Maynard, the Secretary of the Department Of Public
Safety and Correctional Services, stated while present'mg the SORNA
legislation (SB854/HB936), the importance of implementing “supervisory best
practice” and the need to “strengthen supervision” for sexual offenders.

8)  Among the many bills passed in 2010, HB936/5SB854 was the
most heavily debated. Public defenders from several counties, in addition to
one representative from Ohic’s OPD, testified repeatedly to their concerns |
that SB854 would violate ex post facto punishment clauses, cause significant
restrictions on travel, and inflict serious harm on juvenile respondents who
would be forced to register. |

9) In addition, HB 473/SB 280 wasvenacted in the 2010 session
which created “lifetime parole supervision” for sex offenders. Législatoré
recognized that increased parole supervision could not be imposed
retroactively. The dilemma they faced was how to strengthen the
requirements on sex offenders that had completed serving vth‘eir sentences.
They achieved that result by requiring lifetime registration for néarly all
persons required to register in the state of Maryland.

| 10)  As further evidénce of the General Assembly’s desire to add

punishment, Senate Bill 559, also enacted in 2010, established criteria for

reporting a child living with a registered sex offender. Senator Delores Kelly

(sponsor) pointed out that this would hopefully prevent abuse, to supplement

“enhanc[ing] penalties on the back end for perpetrators of child sexual abuse”
"as was being done in the SORNA legislation. ‘
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11)  Since SORNA became effective on October 1, 2010, FAIR has
been inundated with problems related to the new laws. Many have
complained that their Fourth Degree offense did not require registration at
:the time of sentencing, but they have now been ordered to register or face the
prospect of serving three (3) years of incarceration. ‘ ‘

) 12) Many individuals who were previously required to register for
ten years received letters informing them that they had been reclassified as
Tier II or Tier III registrants, which means either 25 years for Tier II
registraﬁts, or lifetime on the registry for those classified as Tier III. In fact,
the new law Ainitially resulted in more than 90 percent of Maryland’s
registrants being classified as Tier HI.

13) A designation of Tier III is widely understood by the public to be
the most dangerous and likely to reoffend. Many FAIR members, lawmakers,
and others consider Tier III to be synonymous with “Chﬂd Sexual Predator.”
In reality, a wide range of offenses from statutofy oﬂ'enses, to adult-only '
offenses, to actual repeated rape, now fall into this category.

14)  Since most registrants (83% at the time of this writing) are now
designated as Tier IIi, FAIR has received dozens of complaints from members
that previously had stable employment and housing, stating that the change
in law has made it nearly impossible to find either. ' _

15) Many members have reported that the churches which they had
been attending for years suddenly were asking them to leave either because
of their new Tier III label, or because the law as written left it unclear
whether they were legally aﬂoﬁed on church property due to the weekday
presence of a school or day care.

16) In vthe 2011 Session, lawmakers proposed a number of bills that
appear clearly intended to add punishment for registrants. In particﬁlar,
forty-one lawmakers signed on to sponsor two djﬁerent bills which would
have retroactively required every Tier III registrant to wear a GPS monitor

for life. As I spoke to the key sponsors, it was evident that they considered
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Tier 1II to be filled with- repeat offenders who had sexually abused small
children, and that they “deserved” to be monitored even after their sentences
were complete.

- 17)  In 2012, SB871/HB591 sought to prohibit registrants from being
on the property of any Community Based O_rgamzatmn which even
occasionally'sponsored programs for_ children. Debate on this particular bill
clearliy showéd that some lawmakers had no problem inflicting add_itional
punishment by prohibiting registrants from receiving services from non-
profit organizations. _

~18)  Another bill, HB 1351, sought to ban all registrants from
participating in Halloween activities involving children. Although the
purported purpose was to protect children, the intent to punish became clear
as registered FAIR members testified against the bill. One delegate retorted, .
“What you did...is why you're being treated this way.”. -

I solemnly affirm under the penalties of perjury and upon personal
knowledge that the contents of the foregoing paper are true.

fmup{/ /%71/5& A/t/!

Brenda V. Jones
4502 Banner Street )
North Brentwood, 20722
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AFFIDAVIT

Stephen King hereby attests as follows:

1. Iam over eighteen years of age, am a burrent resident of Baltimore,
Maryland, and cbmpeteﬁt to attest to thé matters herein upon persconal
knowledge.

2. Tam currently registered in the state of Maryland as required by the
Maryland Sex Offender Registration Act amendments of 2010.

3. The offense occurred in 2004 but I wasn't formally charged until 2007.1
ultimately decided to enter a plea agreement to fourth degree sexual
assault with the state of Maryland.

4. The plea was entered on February 26, 2008. The Court imposed five
years on supervised probation, a third degree sex offense (3-307) charge
;/vas placed on the stet docket, and the court stated that I was not
required to register.

5. Inearly October, 2010, my probation supervisor info-rmed me that
Maryland law had changed, and that I was now required to register as a

sex offender retroactively.

6. Iwas upsetat hearing this because not being required to register as a sex
offender was a core element of my initial decision to accept a plea

agreement rather than take my case to trial.

7. Asaresult of the new law, [ am currently registered as a Tier [ offender,

- and now required to re-register every six months until the year 2025.

8. Housing had never been an issue for me but it became a problem shortly
after the new law became effective on October 1, 2010. My lease was
terminated early and the documented reason that [ have received from

the property management legal counsel is because I am a registered sex
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10.

11.

12.

13.

offender. I fully disclosed on the application that [ was registered, but

nonetheless, I was forced to move from the apartment.

I spoke with the property manager and was told that my being a
registered sex offender was a “non-curable violation of the lease
agreement,” and that “there is nothing that could ameliorate the
situation short of vacating the residence.”  have never been late in

remitting my rent nor have I ever caused a problem as a tenant.

While searching for housing, I have experienced discrimination that |
had really not thought about before. My girlfriend and I utilized her
previous real estate agent to assist us in an effort to locate a new place.
We fully disclosed that [ was registered and asked her to make sure that
was made clear to owners. We found a few houses that we really liked
and looked at all of them, but we were told by the agent that the owners

would not rent to a registrant.

We found a property on Craig's List that was for rent by owner that
happened to be a property that we'd already looked at with the agent.
This was one of the properties that purportedly had denied us due to my
status. My girlfriend called the listing and spoke directly to the owner.
She mentioned that | was registered, and the owner indicated being a

registrant was not a problem for him.

We learned from a later conversation with that owner that the agent
believed that she could be held liable if she recommended that we be

approved due to Maryland's registration laws.

After recognizing that finding housing was virtually impossible, we
decided to stay in my'girlfriend’s rented home. The owner of that
dwelling agreed to a new 2-year lease. The owner contacted the real

estate agent to arrange to have the new lease written, which
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coincidentally happens to be the same agent discussed above. The agent
replied that she could not engage in the task of renewing the lease
because she could “not be a party to the creation of a potentially unsafe

living environment with a sex offender living there.”

14. Inaddition to the fact that housing options are limited due to
registration, I have also lost my freedom to travel. The registration laws
require that I must provide “prior notice” to the registry office before 1
can be absent from my home for more than seven days unless I provide
my itinerary in advance of leaving. This means that I cannot travel in any
unanticipated or emefgency situations because failure to comp]y with
these restrictions subjects me to potential incarceration of up to three

years.

I solemnly affirm under the penalties of perjury and upon personal

knowledge that the contents of the foregoing paper are true.

%\ DALY Q/H/n_

Stephen King ( Date
6204 Moyer Ave
Baltimore MD 21206

3
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AFFIDAVIT

Gary Kleiman hereby attests as follows:

1

2)

3)

4)

5)
6)

7)

8)

I am over eighteen years of age, am a current resident of Fruitland,
Maryland, and competent to attest to the matters herein upon personal
knowledge.

I am currently registered in the state of Maryland as required by the
Maryland Sex Offender Registration Act.

I initially registered in December 2004 as a result of a conviction for what I
was told and the court documents indicate was child abuse, in violation of -
section § 3-601 of the Criminél Law Article.

The offense of child abuse does not require registration; however, for
reasons unknown to me, the charge that I pled to was one that does require
registration and at the time of sentencing, the documents indicated that my
conviction was for Child Sexual Abuse, in violation of section § 3-602 of
the Criminal Law Article.

The terms imposed by the court in 2004 were that I would be on supervised
probation for a period of three‘ (3) years, and that my term of registration
would be for a period of ten (10) years. ‘

At the time I first registered, registry officials informed me that I was
classified as “child sexual offender,” and that my duty to registry would
terminate after a period of ten (10) years.

Registry Qfﬁcials notified me by letter sometime in October 2010, that
registration requirements had changed. The letter stated that I was now a
“Tier III” registrant, and that T would be required to register four times each
year for the reminder of my life.

The letter also informed me that the new law imposed many new
requirements including a requirement that I must now inform law -

enforcement in writing prior to traveling away from my home for a period

1 ' App.13



9

10)

11)

12)

of time greater than seven (7) days, and provide my daily location schedule

- including hotel addres.ses, phone numbers, flight numbers, and schedule

with receipts or confirmation emails as evidence.

Due to registration requirements, I have lost my freedom to travel because
of the requirement that I must provide “prior notice” to the registry office
before I can be absent from my home for more than seven days unless I
provide my ifinerary in advanée of leaving. This means that I cannot travel
in any unanticipated or emergency situations because the restrictions, and
failure to coinply with this requirement subjects me to potential
incarceration of up to three years.

My sons are both United States Air Force (USAF) officers and pilots. As a
resuit of their service to our country, my wife and I often travel to visit
them at their bases. One is now stationed abroad and the other is in Florida
but soon to be transferred to New Mexico. It is almost impossible to
comply with the regist:yArequirements because in order to visit either of my
sons, I must provide an advance notice with an itinerary for any travel of
more than seven days. It is impossible to know where we would be at any
given time on extended road frip's, thus, my freedom to travel and spend-
time with my family is prohibited by registration requiremeﬂts.

Being listed on the registry has dramatically hurt me economically. I am
self-employed in the sign business. Some of my vendors were visited by the
Wicomico Sheriff’s office and told “that they should not do business with
me.” Several other vendors reported that they have recéived “anonymous
letters™ which also included a fictitious criminal history.

I have lost some major clients since these anonymous letters were sent, and
I have also been told by existing clients that they could no longer use my
coinpany’s services since competing sign companies had informed them

that I was on the sex offender registry.
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13) Av few years. ago a neighbor three (3) houses down the street decided it was
his duty to make sure.that gveryone in 6ur neighborhood knew that a
a registrant lived on the street. That person photocopied the information on
the registry website and hand-delivered the documents to every home in the
neighborhood.

I solemnly affirm under the penalties of perjury and upon personal knowledge that

the contents of the foregoing paper are true.

Gary Kleiman Date
115 Tall Timber Lane
Fruitland, MD

3
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1)
2)

,3)

4)

5)

6)

7)

8)

AFFIDAVIT

'Philip Monforte II hereby attests as follows:

I am over eighteen years of age, am a current resident of Hanover, Maryland,
and competent to attest to the matters herein upon personal knowledge.

I am currently registered in the state of Maryland as required by the
Maryland Sex Offender Registration Act.

- On October 1, 2001, I pled to a charge of child abus.e. The court imposed a

probated sentence, and informed me that my term of registration would be
for a period of ten (10) years.

linitially registered on October 9, 2001. At the time, registry officials
informed me that I was required to register once each year and that my duty
to register would terminate after a period of ten (10) years.

On October 23, 2006, I received a letter stating the law had been changed and
that I now needed to register every 6 months. Based on the law in effect at
the time [ was sentenced, my obligation to register would have ended in
2011, |

That did not happen because registry officials notified me by letter sometime
in October of 2010 that registration requirements had been changed again.
The letter stated that I was now a “Tier 11I” registrant, and that I would be
required to register.four times each year for the reminder of my life.

The new law imposed many new requirements including a requirement that
I must now inform law enforcement in writing prior to traveling away from
my home for a period of time greater than sevenl(7]'days and that I must

provide an itinerary of the proposed travel. This means that | cannot travel in

" any unanticipated or emergency situations because failure to comply with

these restrictions subjects me to potential incarceration of up to three years.
Prior to 2010, [ was gainfully employed in a senior level position with a
publicly traded company. Since the 2010 changes and the Tier III

designation, I have been mostly unemployed and had an extremely difficult
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time finding work. Thus, I am now self-employed as an independent sales
contractor. ‘ ' | |
9y Recently, one of my major customers discovered my Tier Il designation on
the sex offender webs{te, and has decided to not renew my contract.
10) I'have had a few neighbors try to get me to move from my home by passing
out fliers containing information frorﬁ the sex offender registry throughout

the neighborhood.

[ solemnly affirm under the penalties of perjury and upon personal knowledge that

the contents of the foregoing paper are true.

@@D@Mi@\@z ffie [0z

Phlllp onforte II Date
108 Reavis Rd
Hanover MD 21076
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AFFIDAVIT

Rebecca Riegel hereby attests as follows:

1) I am over eighteen years of age, am a current resident of Reisterstown,
Maryland, and competent to attest to the matters herein upon personal
knowledge.

2) My son George Alexander Reigel, hereafter referenced as “George,” is
currently registered in the state of Maryland as required by the Maryland
Sex foender Registration Act, as amended in 2010.

3) George was only 20 years old and wﬁs residing with me at the time of this
incident; therefore, I am intimately familiar with the facts of his case, and
was directly involved in all piea hegotiationswith his attorney.

4) George pled guilty in the United States District Court (District of
Maryland) to a single count of possession of child pornography on October
6, 2006.

5) At the-time George was sentenced (January 6, 2007) that particular offense
was not on Maryland’s list of registerable sex offensés which automatically
triggered a duty to register. However, the law at that time did permit a court
to order such persons to register.

6) George was sentenced to serve a period of incarceration to be followed by
three (3) years of “supervised release.” The court did impose registration
but clearly stated that the obligation was only for the duration of George’s
supervised release which would have meant three (3) years on the registry.

7) George began serving his superviséd release on June 2, 2010. He registered

‘ immediately upon his release.

8) Sometime in October, 2010, I checked the sex offender registry and~
discovered George had been classified as a Tier III registrant.

9 I immediately contacted the Maryland registry office in Pikesville, and also

sought legal advice. After months of wrangling and certified letters, it took
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10)

11)

12)

- 13)

14)

a call from our senator to the registry office to get George reclassified as a
Tier I.registrant. This means fifteen (15) years on the registry with the
possibility of being removed after ten (10) ifv certain conditions are met.
The new law imposed many new requirements iﬁcluding a requirement that
George must now inform law enforcement in writing prior to traveling
away from home for a period of time greater than seven (7) days, including
an itinerary of the proposed travel. This means that he cannot travel in any
unanticipated or emergency situations because failure to comply with these

restrictions subjects him to potential incarceration of up to three years.

I have personally assisted George in his efforté to find employrﬁent,
including resume drafting and coaching him on how to comport himself at

an interview.

George has been unable to find work or a place to live other than with us

since his release and has been struggling to support himself. He finally did

find a job a few months ago and was doing well. At the time of hiring, the |
employer did not ask regarding any criminal history but ultimately
discovered George was registered. The employer notified George by phone

that he was aware of his status and told him not to return to Work.

My job involves reviewing the criminal background investigation reports of

persons applying for work in several different state programs. In éddition, I

- am a member of several support groups for families of ex-offenders, among

whom the extreme difficulty in finding and keeping work is a constant topic
of discussion. I am aware, therefore, that even those employers that do hire
felons often have a policy that automatically excludes persons on the sex
offender registry in order to avoid publication of the employer’s

name/address on the registry and the accompanying negative publicity.

George has faithfully fulfilled his end of the agreement. The state of

Maryland has changed the rules and imposed these additional restrictions
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on him after the agreement was made. If I had known back in 2006 that the
- rules were subject to retroactively being changed, I would have advised

against accepting the plea.

15) Based onmy persona} observations, any notion that registration isn’t

punishment is ridiculous. Regardless of any arguable legislative intent to
~ the contrary, registration in its current form an‘d with the restrictions

attached is hideously punitive. In many ways, it is worse than actual
incarceration where one’s freedom is taken away but at least food and
shelter are assured. Registrants have little opportunity to provide for
themselves due to the restrictions that are imposed.

I solemnly affirm under the penalties of perjury and upon personal knowledge that

the contents of the foregoing paper are true.

W%@u / / 0/ A0/ I

" Rebecca Riegel Date
107 Geroed Ave.
Reisterstown MD 21136

3
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AFFIDAVIT

Mariella Wetmore hereby attests as follows:

1)

2)

3)

4)

5)

6)

7

8)

I am over eighteen years of age, am a current resident of Crownsville,
Maryland, and competent to attest to the matters herein updn personal
knowled_ge _

My hushand Thomas Wetmore hereinafter referenced as “Thomas” is
currently registered in the state of Maryland as required by the
Maryland Sex Offender Registration Act.

I recall that the judge stated Thomas did not have to register as a sex
offender when he was sentenced.

When he was released in J anﬁéry 2011, he was ordered to register
because the laW had changed. I was shocked but I drove Thomas to the
law enforcement office to complete his initial registration.

Then on July 22, 2011 when I drove Thomas to register for the second
time my husband told me that he was ordered by registry officials to
give them my vehicle registration or face additional charges. This was
despite the fact that the car is in my name only and he does not drive
it, nor is he covered by my insurance. Nonetheless, my vehicle
information is now posted on the sex offender registry for public view.
My vehicle listed on the Internet places me in fear that I Wﬂi be
questioned and or detained because df Thomas’ status as a registraﬁt.
One of the most stressful situations is when registry officials make
their unannounced home visits. These visits have been conducted by
uniformed police driving a squad car or 1t can involve a plain clothed
detective driving an unmarked car and if we are not home, they
interview our neighbors and discuss Thomas’s status.

The public believes that anyone on the sex offender reéistry is the
worst of the worst bffenders alive, even though facts show the

recidivism of those convicted of a sex offense are extremely low.
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9) My country of origin is Peru. Frequently my trips outside the United
States exceed seven days. However, due to registration requi'rement_s
imposed by the new law, both Thomas and I hz;n-fe lost our freedom to
travel. The registry requires “prior notice” before a registrant can be
absent from home for more than seven days. This means that he
cannot travel with me to my home country or take any emergency,

unplanned trip, because failure to comply with this requirement could

put him in prison for up to three years.

Marier WQM. e
390 Maék;_’l’_t&il Rd— /"

Crownsville MD 21032
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AFFIDAVIT

Thomas Wetmore hereby attests as follows:

1) I am over eighteen years of age, am a current resident of Crdwnsvi]le,
Maryland, and competent to attest to the matter.s herein upon personal
knowledge. '

2) I am currently registered in the state of Maryland as requiréd by the
Maryland Sex Offender Registration Act. .

3) Qn August 6, 2010, I was convict_ed of a fourth degree sex offense,
second degree assault, and indecent exposure. At the time of my
conviction, none of the aforementioned offenses required registration
as a sex offender.

4) When the judge sentenced me to serve six months of incarceration, he
clearly stated that I was not required to register as a sex offender. In
addition, I recall receiving a document signed by the court clerk
indicating that I did not have to register.

5) Upon my release from jail on January 20, 2011, I was informed that
the law had changed in 2010, and I would have to register as a Tier I
sex offender twice a year for the next fifteen (15) years or until
January 22, 2026. - '

6) On July 22, 2011 upon my second registration, my wife drove me to the
registry office. I was ordered by registry officials to provide t.hem her
vehicle re_gistration or face additional charges.

7 This vehicle is in my wife’s name only and I do not drive it, nor am I
covered by her car insurance. Nonetheless, my wife’s vehicle
information has been posted on the sex offender registry for public

 view. | ‘ |

8) Due to registration requirements, I have lost my freedom to travel
because of the requirement that I must provide “prior nof;ice” to the

registry office before I.can be absent from my home for more than
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seven days unless I provide my itinerary prior to leaving. This means
that I cannot travel in any unanticipated or emergency situations
because failure to comply with this requirement coulci put me in prison
for up to three years. -
I solemnly affirm und.er the penalties of perjury and upon personal
knowledge that the contents of the foregoing paper are true.

d |0 \z01z

Thomas Wetmore Daté ;
390 Maple Trail Rd
Crownsville MD 21032
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AFFIDAVIT

Jeff Nuttle hereby attests as follows:

1)

2)

3)

4)

5)

6)

7

8)

I am over eighteen years of age, am a current resident of Denton, Maryland,
located in Caroline County, and competent to attest to the matters herein
upon personal knowledgé. »

I am currently registered in the state of Maryland as required by the
Maryland Sex Offender Régistration Act.

I initially registered in February 2003 as a result of a conviction in the

’ ‘United States District Court, District of Maryland.

At the time I first registered, registry officials informed me that I was
classified as an “Offender,” and I was required to re-register once each year
for a period of ten (10) years. '

Registry officials notified me sometﬁne in 2006 that I was required to re-
register twice each year because the Genéral Assembly had changed the law.
Registry officials notified me by letter éometime in October or November
2010, that registration requirements had changed again. Thé letter stated
that I was now classified as a “Tier I” registrant, and that I would be required
to register for a period of fifteen years. _

The letter also informed me that the new law imposed many new
fequirements including a requirement that I must now inform law
enforcement in writing prior to traveling away from my home for a period of
time greater than seven (7) days, and provide my daily lo'catio_n schedule
including hofel_-add.resses, phone numl_)ers, flight numbers, and schedule with
receipts or confirmation emails as evidence.

I have had a very difficult time finding and maintaining employment since I
registered. Due to difficulty of finding employment, I sought volunteer
opportum'tiés in the hope that that would lead to permanent employment. 1

App.25



9)

10)

" volunteered my time as a sound technician for Caroline County for nearly

nine years. That came to a halt after the 2010 changes to the law. Caroline
County Commissioners adopted an ordinance (Resolution #2011-012) that
specifically prohibits™a registrant from all county employment or volunteering
in any capacity for ahy county sponsored event. In response to my inquiry, an
official indicated that this was in response “to a constituent that had spotted
me.”

Due to registration requirements, I have lost my freedom to travel because of
the requirement that I must provide “prior notice” to the registry office before
I can be absent from my home for more than seven days unless I provide my
itinerary in advance of leaving. This means thﬁt I cannot travel in any
unanticipated or emergency situations because the restrictions, and failure to
comply with this requirement subjects me to potential incarceration of up to
three years. |
Being listed on the registry has dramatically hurt me economically. I am
currently unemployed. I have applied for dozens bof jobs and been turned down
for all of them. In more than half of the instances where the prospective
employers have responded to my questions, it has been made clear to me that
the reason is my presence on the sex offender registry, despite the fact, that

none of these jobs were even remotely involved with children.

I solemnly affirm under the penalties of perjury and upon personal knowledge that
the contents of the foregoing paper are true.

Je

VPN 1 - Y
B, Nuttle -

Date

8822°Andersontown Road
Denton, MD 21629
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