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Nature of Case

Mr. Peterson-Beard appeals from the district court’s ruling that lifetime
postrelease and registration are constitutional.

Statement of Issue

1. The district court erred in finding lifetime registration constitutional.
Statement of Facts

Mr, Peterson-Beard pled guilty to rape, an off grid felony, as part of a plea
deal in which the State made a favorable sentence recommendation. (I, 33-38.)
The factual basis for the plea was that Mr. Peterson-Beard, 19 years-old, had non-
forcible sexual intercourse with a 13 year-old girl on one occasion. (II, 6; XI, 12-3.)

The defense filed motions challenging the constitutionality of lifetime
incarceration, lifetime postrelease, and lifetime registration. (I, 39, 56, 60.)

The district court granted a downward departure to 78 months
incarceration, and ordered lifetime postrelease and registration, finding those
requirements to be constitutional as applied to Mr. Peterson-Beard. (I, 110-13;
XVI, 66, 72-3; XIII, 17.) |

After the district court's ruling in this case, the Kansas Supreme Court
held in State v. Mossman, 294 Kan. 901, 281 P.3d 153, 156-57 (2012), that lifetime
postrelease supervision for aggravated indecent liberties with a 15-year-old child

was not cruel or unusual punishment under state and federal constitutions.



Argument and Authorities

1 The district court erred in finding lifetime registration constitutional.
Introduction

Mr. Peterson-Beard asserted to the district court that lifetime registration
was unconstitutional as cruel or unusual punishment under Section 9 of the
Kansas Constitution Bill of Rights and the Eighth Amendment of the United
States Constitution. (I, 39, 56.)

At a hearing, counsel analyzed the disproportionate nature of the Kansas
Offender Registration Act (KORA), and the court made the appropriate findings
and denied the motion. (XIII, 12-17.)

This Court exercises unlimited review of a constitutional challenge to a
statute. State v. Allen, 283 Kan. 372, 374, 153 P.3d 488 (2007). A Freeman analysis of
whether a punishment is cruel or unusual presents a mixed question of fact and

i

law: The first of the factors is “/inherently factual, requiring examination of the
facts of the crime and the particular characteristics of the defendant,”” while the
two remaining factors depend solely upon “legal determinations.” State v.
Seward, 289 Kan. 715, 719, 217 P.3d 443 (2009).

Analysis

The Eighth Amendment prohibits the infliction of cruel and unusual

punishments. “The concept of proportionality is‘ central to the Eighth



Amendment .... Embodied in the cruel and unusual punishments ban is the
‘precept of justice that punishment ... should be graduated and proportioned to
[the] offense.” ” Graham v. Florida, 130 S. Ct. 2011, 2021, 176 L.Ed.2d 825 (2010),
quoting Weems vs. United States, 217 U.S. 349, 367, 30 S. Ct. 544 (1910).

Section § 9 of the Kansas Bill of Rights prohibits infliction of cruel or
unusual punishment. “Punishment may be constitutionally impermissible,
although not cruel or unusual in its method, if it is so disproportionate to the
crime for which it is inflicted that it shocks the conscience and offends
fundamental notions of human dignity.” State v. McDaniel, 228 Kan. 172, 183, 612
P.2d 1231 (1980), quoting State v. Freeman, 223 Kan. 362, 367, 574 P.2d 950 (1978).

The analytical approach to whether a term of years sentence is grossly
disproportionate under the Eighth Amendment and § 9 of the Kansas Bill of
Rights are virtually identical. See Graham, 130 S. Ct. at 2022, and Freeman, 223
Kan. at 367 (citing factors for a court to consider).

Registration Act

In 1998, the Kansas Supreme Court held that the registration and
notification provisions of the Kansas Sexual Offender Registration Act (KSORA),
the predecessor to the Kansas Offender Registratio.n Act (KORA), did not
constitute cruel and unusual punishment as applied to a defendant convicted of

a violent, sexually motivated crime. State v. Scott, 265 Kan. 1, 15, 961 P.2d 667



(1998). “Under the facts of this case, the punitive effect of the registration and
notification provisions of the Kansas Sex Offender Registration Act resulting
from an interest in public safety are not so disproportionate to defendant's
violent, sexually motivated crime that such registration and public access is
deemed inhumane, shocking, barbarous, or contrary to fundamental notions of
human dignity ....” Scott, 265 Kan. at 1, Syl. 4.

However, the changes to KORA since 1995, as well as the non-violent
nature of Mr. Peterson-Beard’s crime, distinguish this case from Scott, 265 Kan. at
1. First, in 1998, when the Kansas Supreme Court evaluated whether the
registration and notification provisions of KSORA constituted cruel and unusual
punishment, KSORA required only people convicted of sexually-violent crimes
to register. K.S.A. 1995 Supp. 22-4902.

Second, the law that the Scott Court reviewed only required an offender to
register in the county where he or she resided or was staying temporarily, and if
the offender moved, he or she had to notify law enforcement of the new address
within ten days. K.S.A. 1995 Supp. 22-4904. A failure to register under the
KSORA was a class A, nonperson misdemeanor, K.S.A. 1995 Supp. 22-4903(a).

Today, the registration requirements under KORA are vastly more
stringent. See K.5.A. 2011 Supp. 22-4905. In addition to registering in the county

where an offender resides or is temporarily domiciled, if an offender works or



attends school outside of the home county, he or she must register with that
county; the time period to do so is three business days. K.S.A. 2011 Supp. 22-
4905(a). Upon any change of residence, employment, or school attendance, the
offender must register in person and send written notice to the KBI within three
days. K.5.A. 22-4905(g). The information required to be submitted in registration
is substantial; for example, it includes “all vehicle infofrnation." See K.S.A. 2011
Supp. 22-4907. The offender must register four times a year on specified months
and pay a twenty-dollar fee. K.S.A. 22-4904(k)-(e). The driver’s license of a
registereci person expires every year on that person’s birthday. K.S.A. 8-247(d);
K.S.A. 2011 Supp. 22-4905(1). A failure to register, first violation, is a severity
level six felony. K.5.A. 22-4903.

Similarly, the public notification provisions have changed. In 1995,
registration information was only open to public inspection at the sheriff’s office.
K.S.A. 1995 Supp. 22-4909. Now, the public can access the information through a
registering law enforcement agency, the KBI, or an internet website sponsored or
created by the KBI or law enforcement. K.5.A. 22-4909. |

Third, in Scott, the court convicted the defendant of a sexually-violent
crime, 265 Kan. at 3. In Scott, the defendant repeatedly asked the victim to have
sex with him, and when she resisted the advances, he “dragged her from her

room and started beating, kicking, and stomping her.” Scott, 265 Kan. at 2.



In this case, Mr. Peterson-Beard engaged in a non-forcible sexual act with
a minor. Unlike the offense in Scott, Mr. Peterson-Beard’s offense was not violent.
While the 1995 provisions of the KSORA may not have constituted cruel and
unusual punishment as applied to a person convicted of a violent, sexually-
motivated crime, the punitive effect of the registration and notification
provisions of the KORA are so disproportionate to Mr, Peterson-Beard's non-
violent crime as to constitute cruel and unusual punishment.
Freeman analysis

In determining whether a method of punishment is cruel or unusual, a
court’s analysis includes a review of the Freeman factors. Scott, 265 Kan. at 6.

The Freeman factors include:

(1)  The nature of the offense and the character of the offender ...
with particular regard to the degree of danger present to
society; relevant to this inquiry are the facts of the crime, the
violent or nonviolent nature of the offense, the extent of
culpability for the injury resulting, and the penological
purposes of the prescribed punishment;

(2) A comparison of the punishment with punishments
imposed in this jurisdiction for more serious offenses, and if
among them are found more serious crimes punished less
severely than the offense in question the challenged penalty

is to that extent suspect; and

(3) A comparison of the penalty with punishments in other
jurisdictions for the same offense.

Freeman, 223 Kan. at 367.



While one of the Freeman factors does not necessarily control, one factor
“may weigh so heavily that it directs the final conclusion.” State v. Ortega-
Cadelan, 287 Kan. 157, 161, 194 P.3d 1195 (2008).

In this case, Mr. Peterson-Beard's counsel argued to the district court that
the stringent (lifetime) registration requirements (outlined above) were
“draconian.” Counsel noted that one failure to register was a felony. (XIII, 4.)
Counsel noted that Mr. Peterson-Beard was 20 years of age. With a normal life
expectancy, he would be required to register for 65 years. (XIII, 4) Counsel
stated that Mr. Peterson-Beard had no prior criminal history and had been
employed. (XIII, 5.)(See also PSI report at II, 8.) Noting that Mr. Peterson-Beard
had been crime free and drug free, counsel stated, “There's no evidence that he is
dangerous to society.” (XIII, 5.)

The district court reviewed the facts of the crime, the character of Mr.
Peterson-Beard and his culpability, and the public safety interest served by
registration. (XIII, 12-5.) The court agreed that in Kansas, there are more serious
crimes that require a shorter period of registration. (XIII, 15). See K.S.A. 2011
Supp. 22-4906 (15 year requirement for murder.) The court relied upon the State's
argument that there are other states that require lifetime registration. (XIII, 15-6.)
The court found that lifetime registration was not cruel and unusual, arbitrary, or

grossly disproportionate, and that it had a legitimate public safety interest.



Therefore, it was not unconstitutional as applied to Mr. Peterson-Beard. (XIII, 16-
7.)

The district court erred in its findings. Neither the nature of this offense
nor the character of Mr. Peterson-Beard were violent or posed a great danger to
society. The sexual offender evaluation found Mr. Peterson-Beard to be an
appropriate candidate for treatment. (XVIII, 1-5.) And, several people wrote
letters of support to the district court: one indicated that Mr. Peterson-Beard was
not a “criminal,” but had made a “life changing mistake.” (XVIII, 6-10.)

The lifetime registration requirement for Mr, Peterson-Beard’s crime is
disproportionate to the requirement for more severe offenses. See K.S.A. 2011
Supp. 22-4906. Offenses that result in the death of a victim require fifteen years of
registration, including capital murder, an off-grid offense; first degree murder,
an off-grid offense; second degree murder, a severity level one or two person
felony; voluntary manslaughter, a severity level three person felony; and
involuntary manslaughter, a severity level five person felony. See K.S.A. 22-4906,
22-4902, 21-3439, 21-3401, 21-3402, 21-3403, 21-3404.

Based on their severity levels and lengthy presumptive sentences, it is
clear that our legislature views the crimes involving death, which require fifteen
years of registration, as being more severe than the offense in this case. The

registration requirements of KORA are of less duration for more serious offenses,



a factor this Court should consider in reviewing the constitutionality of requiring

Mr. Peterson-Beard to register for life.

Summary

Requiring Mr. Peterson-Beard to register for the remainder of his lifetime
under KORA is “inhumane, inherently cruel, shqcking, unacceptable, or
offen[sive to] human dignity.” See Scott, 265 Kan. at 7. An analysis of the Freeman
factors further strengthens this conclusion. Mr. Peterson-Beard’s lifetime
registration sentence is unconstitutional.

Conclusion
A requirement for lifetime registration is grossly disproportionate in this

case, in violation of state and federal constitutional provisions.

Respectfully submitted,
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