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STATEMENT%OF%RELATED%APPEALS%
!

To! Counsel’s! knowledge,! there! are! no! prior! or! related! appeals!

before!the!Court!dealing!with!the!issues!or!parties!herein.!

!

JURISDICTIONAL%STATEMENT%
%

! This!action!arises!under!42!U.S.C.!§1983!and!Article!1,!Section!10!of!

the!United!States!Constitution.!An!additional!claim!was!made!before!the!

District! Court! arising! under! the! Fourteenth! Amendment! to! the! United!

States!Constitution,! but! it! is! not! at! issue! in! the! appeal! at! this! time.! The!

District!Court!exercised!jurisdiction!on!both!claims!pursuant!to!28!U.S.C.!

§1331!and!28!U.S.C.!§1343.!This!Court!possesses!jurisdiction!to!review!the!

final!judgment!of!the!District!Court,!pursuant!to!28!U.S.C.!§1291.!!

! The!final!judgment!of!the!District!Court!was!filed!on!May!13,!2015,!

disposing!of!all!parties’!claims!in!the!case.!The!Notice!of!Appeal!was!filed!

and!served!on!June!8,!2015,!in!compliance!with!Fed.!R.!App.!P.!4(a)(1)(A).!

!
!
!
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ISSUES%PRESENTED%FOR%REVIEW%
%

! Whether! the! District! Court! erred! in! finding! that! the! retroactive!

application! of! the! Oklahoma! Sex! Offender! Registry! Act! (OSORA)! to!

Juston!Shaw!does!not!violate! the!Ex!Post!Facto!Clause!despite! the!Act’s!

imposition! of! substantial! affirmative! restraints! and! significant!

governmental! supervision!akin! to! restricted!probation! for! the! remainder!

of!Mr.!Shaw’s!life,!as!a!result!solely!of!his!prior!criminal!conviction!for!a!

sexual!offense.!!

!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
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GLOSSARY%
!
ASORA! –! The! Alaska! Sex! Offender! Registration! Act! (examined! by! the!
U.S.!Supreme!Court!in!Smith(v.(Doe).!
!
DOC!–!Oklahoma!Department!of!Corrections!(of!which!Defendant!Patton!
is!Director)!
!
OCPD!–!The!Oklahoma!City!Police!Department!
!
OSORA! –! The!Oklahoma! Sex!Offender! Registration!Act! (57!O.S.! §§581B
590.2)!
!
SORNA!–!The!federal!Sex!Offender!Registration!and!Notification!Act!(the!
constitutionality!of!which!is!not!at!issue!in!the!present!case)!
!
%
%
%
%
%
%
%
%
%
%
%
%
%
%
%
%
%
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STATEMENT%OF%THE%CASE%
!

This!appeal!presents!primarily!a! legal,! rather! than!factual,!dispute.!

The! following! statements! are! taken! from! the! factual! findings! of! the!

District!Court,!unless!noted!otherwise.!To!Appellant’s!knowledge,!none!of!

the!following!is!in!substantial!dispute.!

Appellant!Juston!Shaw!sued!Appellee!Robert!Patton!for!declaratory!

and! injunctive!relief! from!a!violation!of!Shaw’s!rights!under! the!Ex!Post!

Facto! Clause! of! the! United! States! Constitution.! The! relevant! factual!

history!of! the!case!begins! in!1997,!when!Shaw!committed! the!crime!of!a!

felony!sexual!assault!in!Texas.!On!February!2,!1998,!Shaw!pled!guilty!and!

was! sentenced! to! two! years! imprisonment.! Following! his! release,! Shaw!

lived! successively! in! New! Mexico,! California,! and! Louisiana,! before!

coming! to! Oklahoma! with! his! common! law! wife,! Diane! MacFerren,!

between!2008!and!2009.!!

The! couple! took! up! residence! first! in! Oklahoma! City,! then! in!

Midwest! City,! Oklahoma.! In! 2012,! following! a! dispute,! a! neighbor! of!

Shaw’s!chose!to!investigate!Shaw’s!history!via!the!Internet!and!discovered!
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Shaw’s! sexual! assault! conviction! in! Texas! from! 14! years! prior.! The!

neighbor! then! contacted! the!Midwest!City!Police!Department.!Detective!

Tim! Blanton! verified! Shaw’s! identity! and! criminal! record,! determining!

that! Shaw’s! conviction! likely! placed! him! within! the! scope! of! the!

Oklahoma!Sex!Offender!Registration!Act!(OSORA).!Blanton!sent!a!packet!

of!materials! to! the!Oklahoma!Department! of! Corrections! (DOC),!which!

compared!the!elements!of!Shaw’s!offense!under!the!Texas!Penal!Code!to!

those! in!Oklahoma’s! criminal! statutes.!DOC!determined! that! Shaw!was!

subject! to!OSORA!based! solely! and!entirely!on! the! elements!of!his! 1998!

criminal!conviction,! finding!the!same!to!be!equivalent! to!a! felony!sexual!

offense!in!Oklahoma.!

Based!on!this!conviction,!Shaw!is!now!subject!to!various!significant!

restrictions! on! his! freedom! and! affirmative! performance! requirements!

that! he! argues! are! punitive.! These! requirements! are! placed! on! him! by!

virtue!of! retroactive! application!of! state! law!enacted!and!amended!after!

his! conviction.! These! restrictions! include,! but! are! not! limited! to:! that! he!

may!not!reside!(even!temporarily)!within!2,000!feet!of!any!school!property!
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or! educational! institution,! public! park,! playground,! or! child! care!

establishment;! that!he!may!not!work!on! any! school!premises!or! for! any!

business!that!contracts!for!work!performed!on!a!school!premises;!that!he!

may!not!work!with,!or!provide!any!services!to,!children;!and!that!he!may!

not! loiter!within! 500! feet! of! any! school,! park,! playground,! or! child! care!

center.!In!addition!to!these!restrictions,!Shaw!is!also!required!to!report!in!

person! to! a! police! registration! office! weekly! in! a! manner! resembling!

reporting! to!a! traditional!probation!office.!Mr.! Shaw! is! required! to!obey!

these!restrictions!for!the!remainder!of!his!life,!under!penalty!of!prison.!

Due! to! the!residency!restriction!above,!Detective!Blanton! informed!

Mr.! Shaw! that! he! and! Ms.! MacFerren! were! required! to! vacate! their!

residence! in!Midwest!City! since! it!was!within!an!area! in!which!OSORA!

registrants! are! not! allowed! to! reside.! They! complied! with! Detective!

Blanton’s! directive! and!moved! their! home,! under! threat! of! prosecution!

and!imprisonment!if!Mr.!Shaw!refused!to!do!so.!The!couple!has!since!met!

with!mixed!results!in!attempting!to!find!residences!that!fit!into!the!limited!

complaint!spaces!remaining!in!populated!areas.!
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The!couple!is!now!attempting!to!reside!in!a!home!in!Oklahoma!City,!

Oklahoma,!that!is!barred!by!OSORA’s!2,000Bfoot!residency!restriction.!Mr.!

Shaw!and!his!wife!are!under!contract!to!buy!the!home!and!stand!to!lose!

financially!if!they!cannot!go!through!with!taking!ownership!and!making!it!

their! residence.!Mr.! Shaw! has! to! sleep! in! his! vehicle! and! park! it! in! the!

limited,! 2,000Bfoot! compliant! “green! zones”! where! sex! offenders! are!

allowed! to! stay! overnight.! Because! Mr.! Shaw! cannot! use! the! couple’s!

address! as! his! official! residence,! he! is! considered! “transient”! under!

OSORA! and! is! thus! subject! to! an! enhanced!weekly! inBperson! reporting!

requirement,! rather! than! the! every! 90Bday! inBperson! requirement! he!

would!otherwise!to!which!he!would!otherwise!be!subject.!

Due! to! the! significant! hardship! created! by! Appellee! Patton’s!

execution! of! OSORA’s! sanctions,! Mr.! Shaw! sought! relief! through! the!

filing! of! a! civil! rights! action! in! the! U.S.! District! Court! for! the!Western!

District! of!Oklahoma.!His! suit! survived!both! a!motion! to!dismiss! and! a!

motion! for! summary! judgment! filed! by! Appellee! Patton,! before!

proceeding!to!trial.!
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Following!a!nonBjury!trial!on!April!30,!2015,!the!District!Court!found!

that! Director! Patton! was! applying! OSORA! to! Shaw! retroactively.!

However,! the! District! Court! also! found! OSORA! to! constitute! a! civil!

regulatory! scheme,! and! thus!not! subject! to!Ex!Post!Facto! limitations.!As!

such,! the!Court! entered! judgment! for!Defendant/Appellee! Patton.! From!

this! judgment,! Plaintiff/Appellant! Shaw! now! appeals,! requesting! this!

Court! reverse! the! District! Court’s! determination! that! OSORA! is! a! nonB

punitive!statute!and!hold!that!the!law!may!not!be!enforced!retroactively.!

!

!

!

!

!

!

!

!

!
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SUMMARY%OF%ARGUMENT%

While! purportedly! a! nonBpunitive! civil! regulatory! scheme,! the!

Oklahoma! Sex! Offender! Registration! Act! (OSORA)! has! become! the!

proverbial!wolf! in! sheep’s! clothing.! In! the! years! since! Juston! Shaw!was!

convicted!of!Sexual!Assault!in!1998,!OSORA!has!strayed!from!its!original!

stated!purpose!of!providing!public!dissemination!of!truthful!information!

about! former! offenders.! Instead,! the! OSORA! scheme! now! directly! and!

substantially!restricts!where!Mr.!Shaw!and!other!former!offenders!can!live!

and!work,!creating!significant!affirmative!restraints!on!personal!freedoms!

and! a! requirement! of! government! law! enforcement! supervision! with! a!

series!of!mandatory!conditions!traditionally!found!in!criminal!probations.!!

The! retroactive!Alaska! sex! offender! registration! scheme! upheld! in!

Smith( v.( Doe! focused! on! providing! for! the! “dissemination! of! accurate!

information! about! a! criminal! record,! most! of! which! is! already! public.”!

Smith( v.(Doe,( 538!U.S.! 84,! 98! (2003).! On! the! other! hand,!OSORA!moves!

beyond! focusing! on! information! about! an! offender! and! instead! seeks! to!

limit! that! offender’s! actions! and! choices! in! affirmative!ways.! Examining!
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both! laws! through! the! Smith( v.( Doe! lens,! the! Oklahoma! statute! is!

everything! the!Alaska! system! is! not,! and! vice! versa.! The!District! Court!

erred!in!failing!to!distinguish!OSORA’s!clearly!punitive! impact!from!the!

nonBpunitive!regulation!analyzed!in!Smith.!The!District!Court’s!holding!is!

inconsistent! with! federal! jurisprudence,! state! law! and! practice,! and! the!

letter!and!spirit!of!the!United!States!Constitution.!!

!

!

!

!

!

!

!

!

!

!

!
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ARGUMENT%
!

I. The% Oklahoma% Sex% Offender% Registration% Act% (OSORA)% is% a%
punitive%measure%under%federal%constitutional%law.%

%
Following! the!District! Court’s! proper! determination! that!Appellee!

Patton! is! applying! OSORA! to! Mr.! Shaw! retroactively,! the! remaining!

dispositive! question! is! whether! OSORA! is! within! the! scope! of! statutes!

prohibited! by! the! Ex! Post! Facto! Clause.! The! federal! courts! have! long!

interpreted!this!constitutional!prohibition!to!strike!at:!!

any!statute!which!punishes!as!a!crime!an!act!previously!committed,!
which! was! innocent! when! done,! which! makes! more! burdensome!
the!punishment!for!a!crime,!after!its!commission,!or!which!deprives!
one!charged!with!crime!of!any!defense!available!according!to!law!at!
the!time!when!the!act!was!committed.!Beazell(v.(Ohio,!269!U.S.!167,!
169!(1925).!
!

As! the! Supreme! Court’s! holding! in! Beazell! suggests,! the! Ex! Post!

Facto! bar! applies! to! statutes! dealing! with! criminal,! rather! than! civil!

matters—laws! that! sentence! or! sanction,! rather! than! merely! regulate.!

Within! this! sphere,! it! is! undisputed! that! “legislatures! may! not!

retroactively!alter!the!definition!of!crimes!or!increase!the!punishment!for!
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criminal!acts.”!Collins(v.(Youngblood,!497!U.S.!37,!43!(1990).!!In!the!present!

case,! Mr.! Shaw! sought! relief! for! the! latter—Oklahoma’s! retroactive!

increase! of! the! punishment! for! Shaw’s! 1997! sexual! assault.! The! District!

Court! rejected! this! claim,! erroneously! determining! that! the! restrictions!

and! sanctions! retroactively! imposed! on!Mr.! Shaw! are! nonBpunitive! and!

thus!outside!the!scope!of!the!Ex!Post!Facto!Clause.!!

a. OSORA%features%precisely%the%punitive%sanctions%that%are%absent%
in%constitutionally%permissible%retroactive%sex%offender%measures.%

!
A! dividing! line! between! punitive! and! nonBpunitive! sex! offender!

measures!can!be!found!in!the!United!States!Supreme!Court’s!decision!in!

Smith( v.(Doe.! In!Smith,!Alaska’s! sex! offender! registry! system! survived! a!

constitutional! challenge! on! Ex! Post! Facto! Clause! grounds! despite! its!

retroactive!application!to!offenders.!Smith(v.(Doe,!538!U.S.!84!(2003).!

The! Smith( Court( noted! that! the! Alaska! law! “contain[ed]! two!

components:!a!registration!requirement!and!a!notification!system.”! Id.(at!

90.!Oklahoma’s! scheme! also! contains! both! of! these,! but! adds! a! third—a!

system!of!direct!restrictions!and!probationary!performance!requirements!

to! segregate! sex! offenders! from!other! citizens! and! “regulat[e]! offenders’!
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interaction! with! society.”! Appellant’s! Appendix,! at! 68.! It! is! this! third!

component!that!drastically!changes!OSORA’s!impact!on!offenders!and!by!

so!doing!separates!OSORA!from!the!constitutionally!permissible!schemes!

such!as!the!Alaska!system!upheld!in!Smith(v.(Doe.!!It!is!also!the!impact!of!

this! third,! and! decidedly! punitive,! component! that! was! erroneously!

neglected!in!the!District!Court’s!decision.!

In!upholding!the!Alaska!statute!at!issue!in!Smith,(the!U.S.!Supreme!

Court! focused! as! much! on! what! was! absent! in! ASORA! as! what! was!

present.! In! doing! so,! the! majority! made! the! following! important!

observations! concerning! the!Alaska! statute,!NONE!of!which! are! true! of!

Oklahoma’s!scheme:!!

The! [Alaska]! Act! does! not! restrain! activities! sex! offenders! may!
pursue!but!leaves!them!free!to!change!jobs!or!residences.!Smith,!538!
U.S.,!at!100.!
!
The! record! in! this! case! contains!no! evidence! that! the! [Alaska]!Act!
has! led! to! substantial! occupational! or! housing! disadvantages! for!
former! sex! offenders! that! would! not! have! otherwise! occurred!
through! the! use! of! routine! background! checks! by! employers! and!
landlords.!Id.(
!
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…offenders! subject! to! the! Alaska! statute! are! free! to! move! where!
they! wish! and! to! live! and! work! as! other! citizens,! with! no!
supervision.!Id.(at!101.!
!

OSORA’s! sanctions! are! not! merely! inconsistent! with! what! is!

described! above,! but! opposite.! The! Oklahoma! system! directly! and!

substantially!restrains!an!offender’s!choices!of!residence!and!employment.!

It!makes!the!finding!of!housing!and!work!more!difficult!for!the!offender!

not!due! to!hypothetical! ridicule!or!background!checks,!but!due! to!direct!

state! action! declaring! substantial! tracts! of! housing! and! industries! to! be!

illegal!for!offenders.!See!Appellant’s!Appendix,!at!17B18.!!!

These! opposing! features! of! the! two! state! statutes! are! joined! by!

further! distinction.! Except! for! a! special! class! of! aggravated! offenders,!

Alaska’s!law!carries!a!maximum!registration!length!of!15!years.!Smith,!538!

U.S.,!at!90.!The!Supreme!Court!cited!this!length!approvingly,!finding!that!

reBoffense!among!sex!offenders!“may!occur!‘as!late!as!20!years!following!

release.’”! Id.( at! 104! (internal! citation! omitted).! Oklahoma’s! system!

requires!Mr.!Shaw!and!many!other!nonBaggravated!offenders! to! register!

not!for!15!or!20!years,!but!for!life.!Moreover,!rather!than!Alaska’s!annual!
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requirement! merely! to! update! information! (by! mail,! rather! than! in!

person),!Mr.! Shaw! is! required! to! report! to! a! police! registration! office! in!

person!each!and!every!week.!Such!sanctions!radically!change!the!impact!

of!a!retroactive!registration!scheme!on!the!offender,!as!will!be!discussed!in!

greater!detail!below.!!

b. The% Kansas% v.% Hendricks% and% Mendoza2Martinez% tests%
demonstrate%that%OSORA%is%punitive.%

!
The! Smith( majority! adopted! the! twoBpart! test! from! Kansas( v.(

Hendricks! to! determine! if! Alaska’s! retroactive! sex! offender! registration!

statute! is! punitive! so! as! to! fall! under! the! purview! of! the! Ex! Post! Facto!

Clause.!See(Smith,!538!U.S.,!at!92!(citing!Kansas(v.(Hendricks,!521!U.S.!346,!

361! (1997)).! The! applicability! of! this! test! is! not! at! issue! in! the! present!

appeal,!with!both!the!parties!and!the!District!Court!being!in!agreement!as!

to! its! use.! What! is! at! issue! is! what! results! it! generates.! The! test! itself!

provides! two! avenues! for! determining! a! statute! to! be! punitive,! looking!

either!to!intention!or!effect.!As!the!Smith(Opinion!notes:!

We! must! “ascertain! whether! the! legislature! meant! the! statute! to!
establish!‘civil’!proceedings.”!If!the!intention!of!the!legislature!was!
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to! impose! punishment,! that! ends! the! inquiry.! If,! however,! the!
intention! was! to! enact! a! regulatory! scheme! that! is! civil! and!
nonpunitive,! we! must! further! examine! whether! the! statutory!
scheme!is!“‘so!punitive!either!in!purpose!or!effect!as!to!negate![the!
Stateps]! intention’! to! deem! it! ‘civil.’”!Id.! at! 92! (internal! citations!
omitted).!

!
! In! the! present! case,! Mr.! Shaw! has! not! attempted! to! prove! that!

OSORA’s! stated! legislative! intention! was! punitive,! due! to! ambivalent!

evidence.!Since! intention! is! inconclusive,!Mr.!Shaw!focused!his!claim!on!

the!second!prong!of!the!Hendricks!test,!showing!that!the!impact!of!OSORA!

demonstrates!punitive!character!regardless!of!whether!it!was!subjectively!

intended!by! the! legislators!who! created! it.!See!Appellant’s!Appendix,! at!

10B11.!

To! determine! whether! the! effects! of! the! statute! are! punitive,! the!

District! Court! employed! a! sevenBfactor! test! taken! from! Kennedy( v.(

Mendoza;Martinez.! This! same! test! was! proposed! by! both! parties! in! the!

present! case! and!was! utilized! by! the!U.S.! Supreme!Court! in!Smith.! The!

Smith(majority!holds!that!these!factors!are!“useful!guideposts”!rather!than!

necessarily!being!exhaustive!of!all!analysis.!Smith,!538!U.S.,!at!97.!!
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Both! Smith! and! the! District! Court! focused! on! five! of! the! seven!

factors!from!Mendoza;Martinez!as!being!the!most!relevant,!asking,!

whether,!in!its!necessary!operation,!the!regulatory!scheme:!has!been!
regarded!in!our!history!and!traditions!as!a!punishment;!imposes!an!
affirmative!disability! or! restraint;! promotes! the! traditional! aims!of!
punishment;!has!a!rational!connection!to!a!nonpunitive!purpose;!or!
is!excessive!with!respect!to!this!purpose.”(Smith,!538!U.S.,!at!97!
!

As! before,!Appellant! does! not! take! issue!with! the!District! Court’s!

employment! of! the! test,! but!with! the! execution! and! result! reached.! The!

District!Court’s!own!findings!support!Appellant’s!contention!that!OSORA!

is!clearly!punitive!under!the!Mendoza;Martinez(test.!

Resemblance(to(traditional(forms(of(punishment(

! OSORA! creates! a! scheme! resembling! at! least! three! specific!

traditional! forms! of! punishment;! shaming,! banishment,! and! probation.!

Shaming! is! achieved! not! just! by! placing! the! offender’s! misdeeds! on! a!

publically!available!database!and!the!Internet,!but!by!additional!burdens!

on! some! offenders.! These! include! the! requirement! to! surrender! one’s!

driver’s! license,! to! be! replaced! with! a! license! containing! “SEX!

OFFENDER”! in! large! red! letters!on! the! face.(See!Starkey(v.(Department( of(
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Corrections,!305!P.3d!1004!(Okla.!2013).!As!The!Oklahoma!Supreme!Court!

notes!concerning!this!particular!sanction:!! !

Showing!oneps!driverps!license!is!frequently!necessary!in!faceBtoBface!
encounters!when!cashing!a!check,!using!a!credit!card,!applying!for!
credit,! obtaining! a! job,! entering! some! public! buildings,! and! in! air!
travel!as!a! few!examples.!This!subjects!an!offender! to!unnecessary!
public!humiliation!and!shame!and!is!essentially!a!label!not!unlike!a!
“scarlet!letter.”(Starkey,!305!P.3d,!at!1025.!

!

! The! shaming! of! offenders! under! OSORA! is! matched! with! the!

traditional!punishment!of!banishment.!OSORA’s!prohibition!on! residing!

within! 2,000! feet! of! a! school,! park,! playground,! campsite,! or! child! care!

center!severally!restricts!an!offender’s!ability!in!remain!in!the!community!

in! which! he! or! she! lives.! The! Oklahoma! Supreme! Court! found! this!

requirement! to! be! analogous! to! banishment.! Id.! at! 1026.! Other! state!

supreme! courts! have! found! the! same! to! be! true! in! their! respective!

jurisdictions.! For! example,! in! striking! down! retroactive! application! of!

Kentucky’s! sex! offender! residency! restrictions,! the! Kentucky! Supreme!

found! that! such! restrictions,! while! not! identical! to! banishment,!

nonetheless! “prevent! the! registrant! from! residing! in! large! area! of! the!
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community,”! as! well! as! “expel! registrants! from! their! own! homes.”!

Commonwealth(v.(Baker,!295!S.W.3d!437! (Ky.!2009).!This!determination! is!

particularly! noteworthy! because! Kentucky’s! is! far! less! restrictive! than!

OSORA,! barring! registrants! only! from! residing! within! 1,000! feet! of!

schools! or! childcare! centers.! OSORA’s! restriction! doubles! this! distance!

and!adds!all!public!parks!and!playgrounds!to!the!properties!triggering!it.!!!

! While!OSORA’s! residency! sanction!does!not! explicitly! require!Mr.!

Shaw!to!leave!entirely!the!city!or!state!in!which!he!lives,!it!has!forced!him!

out!of!his!home—mandating!that!he!be!convicted!of!a!felony!and!sent!to!

prison! should! he! choose! to! commit! the! otherwise! legal,! common,! and!

intrinsically!American!act!of!simply!buying!a!house!and! living! in! it!as!a!

free!man.!Due!to!the!vast!spaces!declared!off!limits,!Shaw!has!not!merely!

been! exiled! from!his! current! home! (and!his! home! in!Midwest!City)! but!

from!whole!neighborhoods.!See!Appellant’s!Appendix,!at!98,!270.!

! Moreover,! registrants!must! report! in!person!at! least! every!90!days!

(weekly!for!Mr.!Shaw)!to!a!police!supervision!office,!provide!supervision!

officers! with! personal! information,! vehicle! information,! movements,!
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identifying! information! about! everyone! with! whom! they! reside,!

information! about! their! internet! and! email! usage,! potentially! a! DNA!

sample,! and! fingerprints,! and! submit! to! verifications.( See! 57! O.S.! §584.!

These!requirements,!or!at! least!a!substantial!portion!of! them,!are!readily!

familiar! to! probationers.! It! is! well! settled! law! that! “probation,! like!

incarceration,!is!‘a!form!of!criminal!sanction!imposed!by!a!court!upon!an!

offender!after!verdict,!finding,!or!plea!of!guilty.’”!U.S.(v.(Knights,!534!U.S.!

112,!119!(2001)!(quoting!Griffin(v.(Wisconsin,!483!U.S.!868,!874!(1987)).!No!

further!case!need!be!made!for!the!resemblance!of!such!supervision!to!that!

which!is!unequivocally!regarded!as!punishment.!

Affirmative(Disability(or(Restraint(

! Unlike! the! Alaska! law! upheld! in! Smith( v.( Doe,! OSORA! imposes!

multiple! significant! disabilities! and! restraints! on! offenders,! including!

stringent!restrictions!mandating!where!to!live,!with!whom!to!live,!where!

to!work,!and!where!not!to!go.!

! The!2,000Bfoot!residency!restriction!is!so!stringent!that!vast!areas!of!

the!Oklahoma!City!metropolitan!area!are!off!limits!to!Mr.!Shaw!and!other!
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offenders! seeking!housing.!See(Appellant’s!Appendix,! at! 270.!According!

to!the!primary!Oklahoma!City!Police!witness!in!Mr.!Shaw’s!nonBjury!trial,!

more! than! half! the! residential! addresses! in! Oklahoma! City! are! nonB

compliant!with!OSORA’s!restriction.!Id.!at!166.!Mr.!Shaw!himself!testified!

that!since!moving!to!Oklahoma!City!he!had!turned!in!a! total!of!30! to!40!

prospective!residences!for!approval,!only!to!have!all!of!them!be!denied.!Id.!

at!94.!

! Reducing! an! offender’s! choice! of! housing! within! his! or! her!

community! by! over! 50%! is! a! significant! restraint! of! his! or! her! liberty!

relative! to! other! citizens.! OSORA! also! now! prohibits! an! offender! from!

residing!with!another!sex!offender,! further! reducing!options.!See! 57!O.S.!

§590.1.!!

! In! addition! to! the! residency! sanctions,! OSORA! affirmatively! and!

directly!restrains!offenders’!choices!of!where!and!for!whom!to!work.!Mr.!

Shaw,!as!a!carpenter!and!contractor,! legally!cannot!practice!his! trade!on!

any! school!premises!or! for! any! company! that!works!on! schools!without!

being!guilty!of!a!felony.!See(57!O.S.!§589(A);(Appellant’s!Appendix,!at!62.!!
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As! the! District! Court! further! noted,! Mr.! Shaw! testified! that! this!

prohibition! impedes! his! ability! to! work! on! residential,! not! just!

commercial,!jobsites,!and!could!prevent!him!from!resorting!to!his!“second!

trade”!as!a!chef.!Appellant’s!Appendix,!at!62B63.!!

! In! addition! to! restraining!Mr.! Shaw’s! choices!of!where! to! live! and!

where! to! work,! OSORA! also! directly! restrains! his! available! options! of!

where! to! physically! go! in! his! dayBtoBday! life.! Any! OSORA! registrant!

whose!crime!involved!a!victim!less!than!16!years!old!(which!includes!Mr.!

Shaw)!is!prohibited!from!loitering!within!500!feet!of!any!school,!child!care!

center,! playground,! or!park,! under!penalty! of! a! felony! conviction! and! a!

year!in!jail.!See!21!O.S.!§1125(A);!Appellant’s!Appendix,!at!60.!Mr.!Shaw!is!

thus!legally!restrained!from!enjoying!activities!as!commonplace!as!going!

to!a!high!school! football!game!or!enjoying!a!sunny!day!at! the!park!with!

his! family.! Should!he!wish! to!go! to! a! church!on!Sunday,!he!may!do! so,!

provided!he!has!previously!obtained! the!pastor’s!written!permission.!21!

O.S.!§1125(E).!!
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! OSORA’s!restrictions!have!rendered!Juston!Shaw!a!man!with!fewer!

choices! and! freedoms! than! other! citizens,! and! at! times! more! burdens!

required!before!exercising!those!choices.!Such!is!the!essence!of!affirmative!

restraint.!

Promotion(of(the(Traditional(Aims(of(Punishment(

! Oklahoma’s! statutory! scheme! promotes! two! traditional! aims! of!

punishment—deterrence!and!retribution.!The!first!of!these,!deterrence,!is!

admittedly! less!probative! for! the!Mendoza;Martinez(analysis!because! it! is!

not! unique! to! punitive! law,! but! rather! can! be! a! feature! of! civil! or!

regulatory!schemes.!See!Smith,!538!U.S.,!at!102.!

! The! second! aim,! retribution,! weighs! heavily! toward! the! punitive.!!

OSORA!mandates! the! length!of! registration!and! restriction! (15!years,! 25!

years,! or! life)! based! entirely! on! the! perceived! severity! of! the! offense(s)!

committed.!As!the!Oklahoma!Supreme!Court!noted!in!its!examination!of!

the!scheme,!“[O]SORA!determines!who!must!register!based!solely!on!the!

criminal!statute!a!person!is!convicted!of!violating!and!not!any!individual!

determination! of! risk! the! person! poses! to! the! community.”( Starkey,! 503!
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P.3d,!at!1027.!The!Kentucky!Supreme!Court!made!a!similar!observation!in!

its!analysis!of!Kentucky’s!sex!offender!registration!system:!!

When!a! restriction! is! imposed!equally!upon!all!offenders,!with!no!
consideration! given! to! how! dangerous! any! particular! registrant!
may!be!to!public!safety,!that!restriction!begins!to!look!far!more!like!
retribution! for!past!offenses! than!a! regulation! intended! to!prevent!
future!ones.”!Commonwealth(v.(Baker,!295!S.W.3d,!at!444.!
!

! The!risk!of!retribution!hijacking!state!policy!is!particularly!high!here!

due! to! “pervasive! attitudes! toward! sex! offenders.”! Starkey,! 503! P.3d,! at!

1027.!When!the!commission!of!a!particular!class!of!crime!that!a!populace!

finds!particularly!distasteful!is!the!sole!basis!for!an!offender’s!inclusion!in!

a!“civil!regulatory!scheme,”!it!raises!the!prospect!that!such!scheme!is!the!

exact! “arbitrary! and! potentially! vindictive! legislation”! that! the! Ex! Post!

Facto!Clause!is!meant!to!prevent.(Id.! (quoting!Weaver(v.(Graham,!450!U.S.!

24,!29!(1981)).!

Rational(Connection(to(a(Non;punitive(Purpose(

! This!Mendoza;Martinez!factor!may!be!the!sole!contender!pushing!for!

a! nonBpunitive! result.! In! its! examination! of! OSORA,! the! Oklahoma!

Supreme!Court! found! that! the! scheme!does! rationally! connect! to! a!nonB
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punitive! purpose! of! public! safety.( Starkey,! 305! P.3d,! at! 1028.! On! the!

surface,! this! is! accurate,! but! there! is!more! to! this! factor! that! the!Starkey(

Court! (and! the!District!Court! in! the!present!case)!may!have!overlooked.!

OSORA’s!stated!purpose!is!given!in!its!opening!section,!in!its!entirety:!

The! Legislature! finds! that! sex! offenders! who! commit! other!
predatory!acts!against!children!and!persons!who!prey!on!others!as!a!
result!of!mental!illness!pose!a!high!risk!of!reBoffending!after!release!
from!custody.!The!Legislature!further!finds!that!the!privacy!interest!
of!persons!adjudicated!guilty!of!these!crimes!is!less!important!than!
the! state’s! interest! in! public! safety.! The! Legislature! additionally!
finds! that! a! system! of! registration! will! permit! law! enforcement!
officials! to! identify! and! alert! the! public! when! necessary! for!
protecting!public!safety.!57!O.S.!§581.!
!

The!connection!of!registration!and!notification!laws!to!this!purpose!

of! identification! and! alert! is! relatively! easy! to!make,! but! connecting! the!

added! OSORA! residency! restrictions,! work! prohibitions,! and!

probationary! conditions! to! this! same! purpose! requires! creativity! and!

attenuation,! if! it! is!possible!at!all.!The!District!Court! found! that!OSORA!

“has! a! legitimate! nonpunitive! purpose! of! ‘public! safety,’! which! is!

advanced! by! alerting! the! public! to! the! risk! of! sex! offenders! in! their!
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communities.”!Appellant’s!Appendix,! at! 66.!This! statement! fails! to!heed!

the! statute’s! divergent! components,! being! applicable! to! the! purpose!

served!by!OSORA’s!original!components!of!registration!and!notification,!

but!not!connecting!affirmative!restraint!and!sanctions!to!it.!!

The! testimony!of!Detective!Tim!Blanton! illustrates! this!divergence.!

Blanton! has! served! both! as! the! police! officer! in! charge! of! sex! offender!

registrations!in!Midwest!City,!Oklahoma,!and!now!investigates!child!sex!

crimes.! While! he! testified! that! OSORA’s! registration! system! itself! was!

helpful! in! investigating! sex! crimes,! he! also! made! clear! that! OSORA’s!

affirmative!restraints—such!as!residency!and!work!restrictions—gave!him!

no! additional! information!or! aid! in! combating! these! crimes.!Appellant’s!

Appendix,!at!189B190.!

Further! evidence! for! this! disconnect! is! provided! by! Appellee!

Patton’s!own!agents.!DOC!Probation!Officer!Meredith!Edge,!for!example,!

testified! that! her! caseload! of! registered! sex! offenders! carries! a! higher!

proportion! of! homeless! or! transient! offenders! than! the! general!

probationary! population.! Appellant’s! Appendix,! at! 197.! Given! that! sex!
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offenders!can!choose! from!fewer! than!half!as!many!prospective!housing!

options! as! other! citizens! and! are! prohibited! from! taking! some! work!

opportunities,! this! is! unsurprising.!Applying! it! to! the! stated! purpose! of!

OSORA! finds! the! effect! not! merely! disconnected! from! the! purposes! of!

notification!and!tracking,!but!counterproductive!to!it.!More!offenders!who!

are!made!homeless!means! fewer!offenders!who! can!be! tracked!at! stable!

addresses!and!thus!easily!found!by!law!enforcement.!Likewise,! it!results!

in!citizens!who!wish!to!track!an!offender!being!provided!not!with!a!clear!

address,!but!with!vague!information!about!his!or!her!whereabouts.!

For!these!counterproductive!effects!of!OSORA’s!affirmative!restraint!

component,!it!is!at!best!unclear!or!conjectural!as!to!what,!if!anything,!the!

public!obtains!in!return.!While!OSORA’s!restrictions!effectively!segregate!

sex!offenders!and!ghettoize!their!residences,!no!evidence!was!presented!at!

trial! indicating! this! segregation! prevented! crime! or! made! it! easier! to!

investigate.!!

Excessiveness(
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! Assuming! for! the! sake! of! argument! that! OSORA! does! have! a!

rational! connection! to! a! nonBpunitive! purpose,! the! restriction! of!

substantial!housing!opportunities!and!work!options!are!clearly!excessive!

in!relation!to!OSORA’s!supposed!purpose!of!allowing!for!registration!and!

tracking!of!offenders.!As!illustrated!by!the!Alaska!statute!upheld!in!Smith(

v.(Doe!and!by!the!federal!Sex!Offender!Registration!and!Notification!Act!

(SORNA),! a! law! can! effectively! provide! for! the! tracking! of! information!

concerning!sex!offenders!and! for!notification!or!alerts! to! the!community!

without! the! need! to! place! any! significant! affirmative! restraints! on! an!

offender’s!freedom.!!

Examining!the!excessiveness!factor!also!requires!examining!how!the!

state! determines! the! length! of! time! during! which! a! registrant! must!

comply!with!OSORA’s! limitations! and! sanctions.!One! of! the! changes! to!

OSORA! made! well! after! Plaintiff’s! crime! and! conviction! was! the!

establishment!of! a! “level! system”!by!which!offenders! are! categorized!as!

Level!1,!Level!2,!or!Level!3,!and!placed!under!restrictions!for!15!years,!25!

years,!or! life,!respectively.(See(57!O.S.!§583;!Appellant’s!Appendix,!at!48,!
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159B160.! ! It! is!Level!3!placement! to!which!Mr.!Shaw!and!most!offenders!

are! subject,! carrying! a! burden! of! lifetime! compliance.! The! sole! basis! for!

determination!of!these!levels! is! the!crime(s)!committed!by!the!registrant,!

not!any!individual!determination!of!risk.!See(Appellant’s!Appendix,!at!67.!

This! leads! to! excessive! sanctioning! of! offenders.! As! the! Oklahoma!

Supreme! Court! notes,! “[O]SORA! registration! is! imposed! on! a! wide!

variety! of! crimes! of! which! the! severity! of! the! crime! and! circumstances!

surrounding! each! crime! vary! greatly.”! Starkey,! 305! P.3d,! at! 1029.! The!

Starkey!Court! finds! further! clear!evidence!of! excessiveness!by! looking!at!

the!totality!of!restrictive!provisions!in!Oklahoma’s!law,!noting:!!

[O]SORA! is! more! stringent! than! the! ASORA! reviewed! by! the!
Supreme! Court! in! Smith.! The! Act’s! many! obligations! impose! a!
severe! restraint! on! liberty!without! a! determination! of! the! threat! a!
particular!registrant!poses!to!public!safety.!Id.!at!1030.!
!

! Mr.! Shaw! is! now! treated! to! a! lifetime! of! substantial! restraints! on!

liberty! with! no! individualized! risk! determination! of! any! kind,! and! no!

hearing!or!other!opportunity!to!be!heard.!Worse!yet,!as!amended!in!2009,!

OSORA! no! longer! affords! Shaw! any! right! to! petition! for! a! level!
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assignment! reduction,! even! if! he! could! provide! “the! clearest! proof! of!

rehabilitation.”!Id.!at!1029.! !

c. Punishment%need%not%be%excessive%or%catastrophic%to%violate%
the%Ex%Post%Facto%Clause.%

!
In! its! analysis! of! OSORA’s! punitive! character,! the! District! Court!

erred! in! discounting! key! punitive! sanctions! of! OSORA! simply! because!

they!were!not!intractable!or!catastrophic!to!the!offender.!This!resulted!in!

key! Mendoza;Martinez! factors! such! as! Resemblance! to! Traditional!

Punishment,! Affirmative! Restraint,! Promotion! of! Traditional! Aims! of!

Punishment,!and!Excessiveness!all!weighing!in!Appellee!Patton’s!favor.!!

The!District!Court!derived!this!heightened!standard!from!the!notion!

that!the!second!prong!of!the!Kansas(v.(Hendricks(analysis—punitive!effect!

of! a! statute! rather! than! intention—must! be! shown!by! “only! the! clearest!

proof”! out! of! “deference! to! the! legislature’s! stated! intent.”! Appellant’s!

Appendix,!at!55.!The!District!Court!further!suggests!that!this!standard!is!

greater!than!preponderance!of!the!evidence,!though!not!necessarily!rising!

to!a!commonly!used!heightened!burden!such!as!clear!and!convincing.!Id.(
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Despite! this! pronouncement,! however,! the! District! Court! did! not!

appear! to!withhold! any! factual! findings! due! to! lack! of! sufficient! proof.!

Instead! the! Court! discounted! the! importance! of! OSORA’s! affirmative!

restraints,! sanctions! and! probationary! measures! when! making! its!

determination!under!the!Mendoza;Martinez!framework.!

For! example,! the! Court! found! that! OSORA! did! not! resemble!

traditional!punishment! such!as!banishment,!by!employing! the! following!

analysis:!

[O]SORA! prohibits! Shaw’s! residency! in! certain! locations…and!
makes! it! more! difficult! to! integrate! in! the! community;! [O]SORA!
does!not,!however,!call!for!Shaw’s!complete!expulsion!of!exile!from!
the! community! as! the! historical! practice! of! banishment!
contemplates.”!Appellant’s!Appendix,!at!60.!
!

! Put!another!way,!the!Court!found!that!because!Shaw’s!banishment!

from! his! community! was! not! absolute,! it! did! not! sufficiently! resemble!

banishment!to!be!understood!as!a!punishment.!For!an!offender!in!Shaw’s!

position,! such! a! distinction! is! of! little,! if! any! impact! to! the! effect! of! the!

sanction.!Shaw’s! forced!exile! from!his!neighborhood!and!the!majority!of!

others! in! his! community!does!not! change! character!merely! because! it! is!
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not!demarked!precisely!at!the!city!limits.!The!Court’s!conclusion!does!not!

actually! address! the! qualitative! distinction! separating! punishment! from!

civil! regulation,!but! rather! the!degree!of! that!punishment.!The!same!can!

be!said!of!the!Court’s!treatment!of!OSORA’s!affirmative!restraints.!

As!the!District!Court!held!regarding!the!statute’s!work!restrictions,!

“[O]SORA!admittedly!restrains!employment!choices! in! this!state;! it!does!

not,!however,!result!in!complete!loss!of!livelihood,!and!it!does!not!forbid!

change.”!Appellant’s!Appendix,!at!63.!!Likewise,!the!Court!made!a!similar!

observation! concerning! OSORA’s! residency! restrictions:! “[O]SORA’s!

blanket! residency! restrictions! make! finding! housing! difficult,! but! not!

impossible.!The!statutory!restrictions!are!not!insurmountable…”!Id.!at!62.!

The! District! Court! relied! on! both! these! observations! to! determine! that!

OSORA’s! affirmative! restraints! were! insufficient! to! be! considered!

punishment.!

! To!hold!that!an!affirmative!restraint!may!be!discounted!so!long!as!it!

is! surmountable! is! like! telling! a! climber! that! any!mountain! that! can! be!

scaled! must! therefor! be! called! a! hill.! Likewise,! to! say! that! because! a!
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sanction! is! not! identical! in! every! respect! to! a! traditionally! understood!

punishment,! it!must!not! resemble!or!be! like!one,!misses! the!mark!of(the!

hurdle!Hendricks(places!before!plaintiffs.!Such!enhancement!of!Mr.!Shaw’s!

burden! resembles!not!what! is! required! in!Hendricks(or!Smith(v.(Doe,! but!

rather!what!is!required!to!prove!an!Eighth!Amendment!violation!or!defeat!

qualified! immunity.! Hendricks! and! Smith( do! not! require! a! man! in! Mr.!

Shaw’s! position! to! prove! that! he! is! being!punished! in! an! outrageous! or!

unconscionable! manner,! but! rather! simply! to! prove! that! he! is! being!

punished.! The! District! Court! erred! in! finding,! in! effect,! that! OSORA’s!

sanctions! are! do! not! qualify! as! punitive! so! long! as! Shaw! is! capable! of!

surviving!them.!

II. To% find% OSORA% to% be% non+punitive% is% inconsistent% with%
Oklahoma’s%interpretation%and%administration%of%its%own%law.%

!
Many!of!the!key!questions!asked!by!the!District!Court!in!the!present!

case!had!been!answered!before!Appellant!Shaw’s!first!filing.!Oklahoma’s!

highest! court! has! clearly! and! consistently! interpreted! OSORA! as! a!

punitive! measure.! Furthermore,! Oklahoma’s! correctional! and! law!
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enforcement! agents! administer! OSORA! as! a! creature! of! criminal!

sentencing!rather!than!civil!regulatory!law.!

a. OSORA% has% been% interpreted% conclusively% to% be% a% punishment%
scheme%and%is%treated%as%such%by%Oklahoma’s%highest%state%court.%

!
The!Oklahoma!Supreme!Court!has!reached,!and!continues!to!reach,!

the!opposite!conclusion!as!the!District!Court!in!the!present!case—holding!

unequivocally!that!OSORA!is!a!punitive!scheme.!See(Starkey,!305!P.3d,!at!

1030.! The! holding! in! Starkey( has! been! relied! upon! and! reaffirmed! in!

numerous!subsequent!Oklahoma!cases.!See!Hendricks(v.(Jones,!349!P.3d!531!

(Okla.!2013);!Bollin(v.(Jones,!349!P.3d!537!(Okla.!2013);!Burk(v.(State(ex(rel.(

Department(of(Corrections,!349!P.3d!545!(Okla.!2013);!Cerniglia(v.(Okla.(Dept.(

of( Corrections,! 349! P.3d! 542! (Okla.! 2013);! Osborn( v.( Okla.( Department( of(

Corrections,! 313!P.3d! 926! (Okla.! 2013);!Luster(v.(State( ex( rel.(Department( of(

Corrections,!315!P.3d!386!(Okla.!2013).!

While! the! Oklahoma! Supreme! Court’s! constitutional! reasoning! is!

not!entitled!to!deference! in!the!federal!courts,! its!conclusions!concerning!

how! to! interpret!or! construct! its! state’s! statutes! are.!A! state!high! court’s!

ruling!constructing!a!state!law!or!ordinance!“is!a!ruling!on!a!question!of!
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state! law!that! is!as!binding!on!us!as! though! the!precise!words!had!been!

written!into!the!ordinance.”!Terminiello(v.(City(of(Chicago,!337!U.S.!1!(1949).!

“Whether! state! statutes! shall!be! construed!one!way!or!another! is! a! state!

question,! the! final! decision! of!which! rests!with! the! courts! of! the! state.”!

Hebert(v.(State(of(Louisiana,!272!U.S.!312!(1926).!!!

As! such,! the! question! of! whether! OSORA! itself! is! punitive! in!

purpose!or!effect! is!a!matter!of! interpreting!the!character!of! the! law,!not!

the!requirements!of!the!Constitution.!“Whether!a!statutory!scheme!is!civil!

or!criminal!“is! first!of!all!a!question!of!statutory!construction.”!Kansas(v.(

Hendricks,! 521!U.S.! 346,! 361! (1925)! (quoting!Allen(v.( Illinois,! 478!U.S.! 364,!

368! (1986)).! The! U.S.! Supreme! Court! has! long! recognized! this! notion,!

observing,! “[t]his!Court,! in!applying! the!ex!post! facto!prohibition!of! the!

Federal!Constitution!to!state! laws,!accepts! the!meaning!ascribed!to! them!

by!the!highest!court!of!the!state.”!Lindsey(v.(Washington,!301!U.S.!397,!400!

(1937).!

In!the!present!case,!the!District!Court’s!contrary!determination!that!

OSORA! is! to!be! constructed!as!a! civil! regulatory! statute! should!yield! to!
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the! Oklahoma! Supreme! Court’s! construction! of! its! own! state! law.! At! a!

minimum,!no! less!deference! should!be! shown! to! the! construction!of! the!

statute!by! the!Oklahoma’s!Supreme!Court! than! that!shown!to! the!stated!

intention!of! the!Oklahoma’s! legislature.!See!Appellant’s!Appendix,!at!55.!

If! the! former! is! to! be! “binding! as! though! the! precise! words! had! been!

written!in”!it!must!necessarily!be!on!at!least!equal!plain!with!the!former.!

Terminiello(v.(Chicago,!337!U.S.!at!4.!

b. OSORA% is% administered% and% enforced% as% a% creature% of% criminal,%
rather%than%civil,%law.%
%
The! construction! of! OSORA! repeatedly! adopted! in! Oklahoma’s!

courts! is! reinforced! by! how! it! is! enforced! and! administered! throughout!

the! state.! This! begins! with! how! an! Oklahoman! becomes! subject! to! it.!

OSORA!shares!a!common!essential! feature!with!every!punitive!measure!

in! law—the!simple!but!profound! fact! that! its! requirements!are! triggered!

by! the! conviction! or! guilty! adjudication! of! a! defendant! in! a! criminal!

proceeding.!All!registrants!under!OSORA!carry!criminal!convictions!for!a!

specific!class!of!crimes.!Conversely,!it!is!not!possible!to!become!subject!to!
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OSORA!without!being!found!guilty!of!a!crime.!See!Appellant’s!Appendix,!

at!156.!This!essential!connection!between!crime!and!punishment!can!be!all!

too! easily! overlooked! in! the! minutia! of! the!Mendoza;Martinez! test,! but!

nonetheless! places! OSORA! entirely! in! the! company! of! criminal!

punishment!statutes!and!divorces!it!from!civil!and!regulatory!law.!!

Moreover,! the! totality! of! dayBtoBday! “regulation”! of! offenders! and!

the! totality!of!determinations!and!decisions!on!which! its!parameters!are!

predicated! are! undertaken! not! by! traditional! government! regulatory!

agencies,!but!entirely!by! law!enforcement!and!correctional!agents.!There!

is! only! one! decision! a! citizen! can!make! to! render! themselves! under! the!

“regulation”!of!the!Oklahoma!Department!of!Corrections—he!or!she!can!

commit! a! felony! crime.! This! further! differentiates! the! administration! of!

OSORA!(which!is!found!within!Oklahoma’s!penal!code)!from!Oklahoma’s!

body!of!civil!regulatory!law.!!

From!start! to! finish,!an!offender’s!entire! journey! to!become!subject!

to!OSORA,!to!comply!with!it,!to!violate!it,!and!to!be!sanctioned!for!doing!

so,! involves! solely! police,! criminal! courts,! and! corrections.! There! is!
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precisely!zero!civil!process!involved.!To!hold!that!OSORA!is!not!punitive!

is! to! ignore! that! it! is! administered! and! enforced! as! a! form! of! criminal!

sentence,!not!civil!regulation.!

!

!

!

!

!

!

!

!

!

!

!

!

!

!
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CONCLUSION%

Through!the!retroactive!application!of!OSORA’s!sanctions!to!Juston!

Shaw,!Defendant!Patton!now!mandates!where!Shaw!can!and!cannot!live,!

where!he!can!and!cannot!work,!where!he!can!and!cannot!go,!and!where!

he!must!report!each!Tuesday!morning.!Mr.!Shaw!has!now!effectively!been!

placed!on!a!highly!restrictive!form!of!criminal!probation.!Appellant!Shaw!

makes! no! argument! that!Oklahoma! lacks! the! authority! to! punish! using!

such! measures,! but! the! state! does! not! have! the! right! to! impose! these!

punishments!retroactively.!!

Mr.!Shaw!effectively!has!been!issued!a!new!criminal!sentence!for!his!

old!crime.!This!sentence!was!not!rendered!by!a!judge!or!jury!at!trial,!but!

by! the! Oklahoma! Legislature! years! later,! who! have! charged! Defendant!

Patton! with! ensuring! that! said! punishment! is! carried! out.! Such! is! the!

essence! and!definition! of! an! Ex! Post! Facto! clause! violation,! constituting!

conduct! fundamentally! incompatible!with! the! protections! of! the!United!

States!Constitution.!

!
!
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Respectfully!submitted,!
!
/s/!Brady!Henderson!
Brady!R.!Henderson!
American!Civil!Liberties!Union!of!Oklahoma!Foundation!
3000!Paseo!Drive!
Oklahoma!City,!OK!73103!
!
Counsel(for(Appellant(
!
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STATEMENT%REQUESTING%ORAL%ARGUMENT%
%

This! Appeal! concerns! an! issue! with! wideBranging! impact! both!

inside! and! outside! the! state! of! Oklahoma.! For! offenders! subject! to! the!

Oklahoma! Sex! Offender! Registration! Act,! or! similar! laws! in! other!

jurisdictions,!the!issues!presented!are!marked!by!profound!impact.!!

As!this!appeal!presents!an!important!case!of!first!impression!to!this!

Court,! concerns! the! interpretation! of! the!United! States!Constitution! and!

United!States!Supreme!Court!precedent,!and!determines!how!states!must!

deal!with!an!important,!complex,!and!intensely!controversial!set!of!issues!

that! can! impact! public! safety,! Appellant! respectfully! requests! the!

opportunity!to!be!heard!at!oral!argument.!

!
! ! ! ! s/!Brady!R.!Henderson!

! ! ! ! ! ! ! Counsel(for(Appellant(
! ! ! ! !

!

!

!
%
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CERTIFICATE%OF%COMPLIANCE%WITH%FED.%R.%APP.%P.%32.%
%

Pursuant! to! Federal! Rule! of! Appellate! Procedure! 32(a),! I! hereby! certify!

that:!

1. This!Brief!complies!with!the!typeBvolume!limitation!required!by!

Fed.! R.! App.! P.! 32(a)(7)(B).! Exclusive! of! portions! excluded! by!

Fed.!R.!App.!P.!32(a)(7)(B)(iii),!this!Brief!contains!6,210!words.!

2. This! Brief! complies! with! the! requirements! of! Fed.! R.! App.! P.!

32(a)(5)! and! 32(a)(6)! via! the! use! of! proportionately! spaced,! 14B

point!serif!font.!

Date:!August!24,!2015! ! ! ! s/!Brady!R.!Henderson!
! ! ! ! ! ! ! Counsel(for(Appellant(

(
(
(
(
(
(
(
(
(
(
(
(
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CERTIFICATE%OF%COMPLIANCE%WITH%LOCAL%RULES%AND%
ELECTRONIC%FILING%GUIDELINES%

%
I!hereby!certify!that:!

1. All!required!privacy!redactions!have!been!made,!as!mandated!by!

10th!Cir.!R.!25.5.!

2. The!hard!copies!submitted!to!the!Court!this!date!are!exact!copies!

of!the!version!submitted!electronically.!

3. This! electronic! submission,! and! its! attachments,! have! been!

scanned! with! the! latest! version! (3.3.9736,! updated! August! 19,!

2015)! of! Bitdefender! Antivirus! for!Mac,! a! commercial! antivirus!

application,!and!found!to!be!free!of!viruses.!

!Date:!August!24,!2015! ! ! ! s/!Brady!R.!Henderson!
! ! ! ! ! ! ! Counsel(for(Appellant(

!

!

!

!

!
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CERTIFICATE%OF%SERVICE%

I! certify! that! on!August! 20,! 2015,! I! caused! a! copy! of! the! attached!
pleading! to! be! served! by! electronic! mail! to! all! attorneys! who! have!
appeared!in!this!matter!and!registered!for!ECF!notifications.!!

!
Date:!August!24,!2015! ! ! ! s/!Brady!R.!Henderson!
! ! ! ! ! ! ! Counsel(for(Appellant(

%

!
!

!

!
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