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INTRODUCTION  
  

Appellee   Patton’s   Response   Brief   features   three   contentions.   The  

first   two   are   responsive   to   the   issues   Appellant   Shaw   has   raised   and  

already  briefed  in  this  appeal,  while   the  third  represents  a  new  issue  for  

this  appeal.    

In   the   interests   of   judicial   economy,   Mr.   Shaw   will   not   seek   to  

rehash  arguments  already  developed  and  briefed,  but  rather  make  some  

succinct  observations  concerning  Appellee’s  first  two  contentions  as  they  

relate   to   Shaw’s   previously-­‐‑briefed   argument   and   authority.   As   for  

Patton’s   third   proposition,   Appellant   will   argue   that   Patton’s   new  

allegation   of   district   court   error,   which   would   diminish   the   rights   and  

position   of   Appellant,   is   not   properly   before   this   Court   due   to   Patton’s  

failure  to  file  a  cross-­‐‑appeal.      
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I.   REPLY   TO   APPELLEE’S   FIRST   PROPOSITION:   OSORA’S  
SANCTIONS  DO  NOT  CEASE  TO  BE  PUNITIVE  SIMPLY  BECAUSE  
THEY  ARE  SURMOUNTABLE.  
  

Appellee  Patton’s  arguments   share   the   same   flaw  as   the   reasoning  

of   the  District  Court  when   attempting   to  minimize   or   sidestep   the   clear  

punitive  measures   included   in   the  Oklahoma   Sex  Offender   Registration  

Act  (OSORA).  While  Patton  cites  several  examples  of  ways  in  which  Mr.  

Shaw   can   or   has   mitigated   the   effects   of   the   punitive   measures   placed  

upon   him,   Patton   does   not   refute   this   fundamental   issue.   As   such,   his  

arguments  cannot  alter  the  calculus.    

Shaw   is   restricted   in   ways   resembling,   if   not   at   times  

indistinguishable   from,   criminal   punishment.   The   argument   that   said  

punishment  is  not  to  be  considered  punishment  merely  because  it  can  be  

mitigated,  surmounted,  or  survived  is  a  standard  wholly  absent  from  Ex  

Post  Facto  jurisprudence.  See  Appellant’s  Principle  Brief,  at  34-­‐‑36.  

Appellee  Patton  does  not  argue  or  attempt  to  establish  that  there  is  

any   basis   for   these   restrictions   other   than   Shaw’s   criminal   conviction   in  

Texas.   Nor   does   he   dispute   that   Patton   and   others   responsible   for  
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implementing   OSORA’s   mandates   are   functionaries   entirely   of   the  

criminal   justice   and   corrections   system,   rather   than   any   part   of  

government   typically   concerned   with   civil   regulation.   Instead   Patton  

speculates  merely  that  placement  of  these  functions  in  correctional  hands  

was  “likely  a  function  of  efficiency.”  Appellant’s  Response  Brief,  at  40-­‐‑41.  

Implicit  in  this  “efficiency”  is  the  realization  that  such  practice  is  efficient  

because   both   the   correctional   functions   of   Patton’s   agency   and   the  

administration  of  OSORA  are  creatures  purely  of  the  criminal  justice  and  

correctional  system.  

  
II.   REPLY   TO   APPELLEE’S   SECOND   PROPOSITION:  
OKLAHOMA’S   CONSTRUCTION   OF   OSORA   IS   DUE   NO   LESS  
DEFERENCE   SIMPLY   BECAUSE   THE   CONSTRUCTION   IS  
SUBSTANTIVE.  

  
   Patton’s  Response  Brief  appears   to  argue   that  when  construing  the  

proper   construction   of   state   statutes,   a   state   is   due   deference   on  

procedural   construction   or   on   the  meaning   of   specific  words  within   the  

statute,  but  not   the  whole.  See  Appellant’s  Response  Brief,   at  38-­‐‑40.  This  

limiting  line  striking  through  state  deference  is  based  not  on  any  explicit  
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authority  but  on  Patton  noting  that  two  exemplar  cases  cited  by  Shaw  in  

his  Principle  Brief  deal  with  definitions  and  procedural  interpretation.    Id.  

This   is   technically   accurate,   but   hardly   persuasive.   See   Appellant’s  

Principle  Brief,  at  38-­‐‑40.    

Patton’s   alleged   dividing   line   does   not   address   the   crux   of  

Appellant  Shaw’s  argument,  which  is  not   that   the  federal   judiciary  must  

yield   to   the  state   in  applying   the  United  States  Constitution’s   standards,  

but  rather  when  constructing  what  a  state  law  means  or  what  a  state  law  

does.  It  is  not  when  these  constructions  are  made  that  state  courts  are  no  

longer  due   full  deference,   but   rather  when   these   constructions   are   to  be  

compared   to   constitutional   standards,   other   state   or   federal   laws,   or   to  

rubrics   in   relevant   federal  precedent.  That   is   the  balance   struck   in   cases  

such  as  Lindsey  v.  Washington,  which  does  not  state  that  whether  a  law  is  

punitive   is  purely  a  federal  question,  as  Appellee  Patton’s  Brief  suggests  

through   partial   quotation.   On   the   contrary,   Lindsey   announces   the  

following:  

This  Court,  in  applying  the  ex  post  facto  prohibition  of  the  Federal  
Constitution  to  state  laws,  accepts  the  meaning  ascribed  to  them  by  
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the   highest   court   of   the   state.   But   when   their   meaning   is   thus  
established,  whether  the  standards  of  punishment  set  up  before  and  
after   the   commission   of   an   offense   differ,   and   whether   the   later  
standard  is  more  onerous  than  the  earlier  within  the  meaning  of  the  
constitutional   prohibition,   are   federal   questions   which   this   Court  
will   determine   for   itself.   Lindsey   v.   Washington,   301   U.S.   397,   400  
(1937).  
  

   In   the   far   more   recent   case   Kansas   v.   Hendricks,   the   United   States  

Supreme   Court   recognized   unequivocally   that   the   differentiation   of   the  

criminal   and   civil   “is   first   of   all   a   question   of   statutory   construction.”  

Kansas  v  Hendricks,   521  U.S.   346,   361   (1997)   (quoting  Allen  v.   Illinois,   478  

U.S.  364  (1986)).  While  the  ultimate  question  of  whether  OSORA  violates  

the   United   States   Constitution   is   unquestionably   federal   in   scope,   the  

construction   of   OSORA,   and   thus   whether   it   is   a   form   of   criminal  

punishment   rather   than   civil   regulation,   remains   the   purview   of  

Oklahoma’s  highest  state  court.  
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III.   REPLY   TO   APPELLEE’S   THIRD   PROPOSITION:   DIRECTOR  
PATTON’S   ATTEMPT   TO   ASSIGN   ERROR   TO   THE   DISTRICT  
COURT’S  FINDING  ON  RETROACTIVE  APPLICATION  IS  BARRED  
BY  RULE.  
     

Absent  a  Cross-­‐‑Appeal,  which  has  not  been  filed  in  the  present  case,  

Appellee  Patton  cannot  now  seek  reversal  of  the  District  Court’s  ruling  on  

OSORA’s   retroactive   application.   In   contrast   to   Patton’s   arguments  

defending  the  district  court’s  ruling  in  his  first  two  propositions,  even  at  

times  through  different  reasoning,  his  third  proposition  seeks  reversal  of  a  

distinct  dispositive  ruling  by   the  District  Court.  See  Appellee’s  Response  

Brief,  at  41-­‐‑47.  

In  its  partial  rejection  of  Patton’s  Motion  to  Dismiss,  months  prior  to  

the   non-­‐‑jury-­‐‑trial   at   which   it   reached   the   final   result   from  which   Shaw  

appeals,   the  District  Court   found   that  Patton  was   retroactively   applying  

OSORA’s   restrictions   and   sanctions   to   Mr.   Shaw.   See  Appellee’s   Supp.  

App.,   at   21-­‐‑23.   Patton   had   argued   that   OSORA’s   application   was   not  

retroactive   in   nature,   just   as   he   now   re-­‐‑urges.  As   such,   had   the  District  

Court   agreed  with   Patton,   Shaw  would   have   had   no   right   to   challenge  
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OSORA   under   the   Ex   Post   Facto   Clause   regardless   of   whether   it   be  

punitive—fundamentally   changing   his   position   in   the   litigation.   The  

answer   reached   concerning   retroactive   application   thus   carries   with   it  

significant   consequences   for   the   relative   rights   of   both   parties   to   the  

instant  case.  When  found  in  Shaw’s  favor,  as  it  was  by  the  District  Court,  

the  issue  allows  Shaw  to  get  past  an  important  threshold  for  consideration  

of  his  Ex  Post   Facto  Claim.  See  Weaver  v.  Graham,   450  U.S.   24,   29   (1981);  

Lindsey   v.  Washington,   301   U.S.   397,   401   (1937).   Conversely,   if   found   in  

Patton’s   favor,   as  Patton  now  asks   this  Court   to  do,   it  would  effectively  

strip  Shaw  of  standing  to  challenge  Patton’s  application  of  OSORA.  Id.    

   Because   a   finding   in   Patton’s   favor   on   his   Proposition   III   clearly  

diminishes   (and   in   fact   extinguishes)   Shaw’s   rights   in   the   instant  

controversy,   and   conversely   enlarges   the   defensive   rights   of   Patton   to  

defeat  Shaw’s  claim,  the  proposition  must  be  presented  in  a  cross-­‐‑appeal.  

Morley  Const.  Co.  v.  Maryland  Cas.  Co.,  300  U.S.  185,  191  (1937).  This  rule,  

according   to   the  Unites  States  Supreme  Court,   stands  as  “inveterate  and  

certain.”   Id.,   citing  Canter  v.  American  &  Ocean  Insurance  Co.,   28  U.S.  307,  
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318   (1830);   Chittenden   v.   Brewster,   69   U.S.   191,   196,   (1864);   The   Maria  

Martin,   79  U.S.   31,   40,   41   (1870);  Field  v.  Barber  Asphalt  Co.,   194  U.S.   618,  

621   (1904);   Landram   v.   Jordan,   203   U.S.   56,   62   (1937);   Union   Tool   Co.   v.  

Wilson,   259   U.S.   107,   111   (1922);   Peoria   &   Pekin   Union   Ry.   Co.   v.   United  

States,  263  U.S.  528,  536  (1924);  Langnes  v.  Green,  282  U.S.  531,  538  (1931);  

Alexander  v.  Cosden  Co.,  290  U.S.  484,  487  (1934).  

   This   deep-­‐‑rooted   rule   of   appellate   practice   specifically   and  

categorically  bars  an  appellee   from  doing   the  very   thing  Patton  seeks   to  

do  here—assign  error  and  oppose  a  dispositive  feature  of  a  ruling  without  

appealing  it.  As  the  Supreme  Court  observed  in  U.S.  v.  American  Railway  

Express  Company,  “a  party  who  does  not  appeal  from  a  final  decree  of  the  

trial  court  cannot  be  heard  in  opposition  thereto  when  the  case  is  brought  

there  by  the  appeal  of  the  adverse  party.  In  other  words,  the  appellee  may  

not   attack   the   decree   with   a   view   either   to   enlarging   his   own   rights  

thereunder  or  of  lessening  the  rights  of  his  adversary…”  U.S.  v.  American  

Railway  Express  Company,  265  U.S.  425,  435  (1924).  
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   What   Appellee   Patton   seeks   to   do   here   is   distinct   from   merely  

arguing   for   affirmance   of   a   final   order   or  decree   on  grounds  other   than  

those  of  the  lower  court,  as  can  be  seen  from  a  closer  look  at  the  purported  

authority  Patton  provides  for  his  Proposition  III—chiefly  Elkins  v.  Comfort.  

The  grounds  for  affirmance  described  in  Elkins  v.  Comfort  consisted  of  an  

issue  not  reached  by  the   lower  court.  See  Elkins  v.  Comfort,  392  F.3d  1159  

(10th   Cir.   2004).   In   the   present   case,   however,   Appellee   now   urges   to  

reverse  the  ruling  on  an  issue  that  was  reached  and  decided  against  him  

by  the  District  Court  within  its  final  order,  but  from  which  Appellee  has  

chosen   not   to   appeal.   It   is   well   established   that   such   choice   precludes  

assignment  of  error:    

Where  each  party  appeals  each  may  assign  error,  but  where  only  one  
party   appeals   the  other   is   bound  by   the  decree   in   the   court   below,  
and  he  cannot  assign  error  in  the  appellate  court,  nor  can  he  be  heard  
if  the  proceedings  in  the  appeal  are  correct,  except  in  support  of  the  
decree  from  which  the  appeal  of  the  other  party  is  taken.  The  Maria  
Martin,  79  U.S.  31,  40,  41  (1870).  
  

Appellee  Patton’s  attempt  to  assign  error  belatedly  and  enlarge  his  

rights  in  the  present  appeal  without  the  proper  filing  of  a  cross  appeal  is  
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barred   in   clear   and   unambiguous   terms.   As   such,   Mr.   Shaw   will   not  

belabor  the  point  further  by  rearguing  the  entire  matter  on  the  merits.   It  

should  be  noted,  however,  that  the  District  Court’s  ruling  on  retroactivity  

is   grounded   in   very   well-­‐‑established   precedent   concerning   how   to  

determine   whether   a   punitive   or   allegedly   punitive   statute   is   being  

applied   retroactively.  As   the  District  Court   put   it,   quoting  heavily   from  

the  United  States  Supreme  Court’s  Opinion  in  Weaver  v.  Graham:  

A   law   is   retrospective   if   it   ‘applies   to   events   occurring   before   its  
enactment.   In   this   connection,   ‘it   is   the   effect…of   the   law   that  
determines   whether   or   not   it   is   ex   post   facto,   and   ‘the   critical  
question   is  whether   the   law  changes   the   legal   consequences  of  acts  
completed   before   its   effective   date.   Appellee’s   Supp.   App.,   at   22,  
quoting  Weaver  v.  Graham,  450  U.S.  at  29  (internal  citations  omitted)  
(ellipses  in  original).  
  

In   the  present  case,  unless  one  considers  moving  from  one  state   to  

another  to  be  a  criminal  act,  the  sole  crime  that  landed  Juston  Shaw  in  his  

present   labyrinth   of   OSORA   restrictions  was   committed,   admitted,   and  

punished   years   before   the   enactment   of   the   sanctions   that   now   ensnare  

him.    
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CONCLUSION  
  

   Neither  Appellee  Patton’s  arguments  nor  the  authority  cited  within  

them   change   what   stands   at   the   heart   of   the   present   appeal—Patton’s  

ongoing   violation   of   Juston   Shaw’s   rights   and   the   as   yet   unfulfilled  

constitutional   guarantee   of   relief   therefrom.   Whether   or   not   OSORA’s  

sanctions  are  surmountable,  and  whether  or  not  the  significant  evidence  

of  OSORA’s  punitive  effects  is  weighed  in  its  own  right  or  established  by  

deference   to  Oklahoma’s  courts  and   lawmakers,   this  appeal  presents  an  

inescapable   conflict  between   the  power  advancing   the   state’s   scheme  of  

retroactive  punishment  and  one  citizen’s  rights—in  this  case  those  under  

the  Ex  Post  Facto  Clause.  The  United  States  Constitution  ensures,  and  is  

there  precisely  to  ensure,  that  the  latter  prevails.  

  
Respectfully  submitted,  
  
/s/  Brady  Henderson  
Brady  R.  Henderson  
American  Civil  Liberties  Union  of  Oklahoma  Foundation  
3000  Paseo  Drive  
Oklahoma  City,  OK  73103  
  
Counsel  for  Appellant  
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application,  and  found  to  be  free  of  viruses.  

  Date:  October  16,  2015           s/  Brady  R.  Henderson  
                     Counsel  for  Appellant  

  
CERTIFICATE  OF  SERVICE  

I   certify   that   on  October   16,   2015,   I   caused   a   copy   of   the   attached  
pleading   to   be   served   by   electronic   mail   to   all   attorneys   who   have  
appeared  in  this  matter  and  registered  for  ECF  notifications.    

  
Date:  October  16,  2015            s/  Brady  R.  Henderson  
                     Counsel  for  Appellant  


