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JURISDICTIONAL STATEMENT
Donald Lacy filed an Amended Class Action Complaint under 28
U.S.C. Section 2254 on July 10, 2017, seeking a writ of habeas corpus and
asserting that the Indiana Sex Offender Management and Monitoring
Program (INSOMM) violated class members’ right under the Fifth
Amendment, applied to the States through the Fourteenth Amendment, to be
free from self-incrimination (Dkt. 122). The district court had certified Lacy’s
complaint as a class action on September 30, 2015 (Dkt. 93). Jurisdiction for
this action is conferred by 28 U.S.C. §§ 1331 and 2241. After considering the
parties’ motions for summary judgment, on September 28, 2017, the district
court granted the class’ petition for writ of habeas corpus, granted the class’
motion for summary judgment, and denied the respondent’s cross-motion for
summary judgment (Dkt. 135). Final judgment was entered the same day
(Dkt. 136). The district court’s order was a final judgment that adjudicated
all of the claims with respect to all parties.
The respondent filed a notice of appeal on October 30, 2017 (Dkt. 141).
No motions to alter or amend were filed under Trial Rule 59. This Court has
jurisdiction pursuant to 28 U.S.C. §§ 2253 and 1291.
STATEMENT OF THE ISSUES
In prison disciplinary proceedings at the New Castle Correctional
Facility, class members were convicted of Class A offense 116, Refusal to
Participate in a Mandatory Program (INSOMM). The sanctions included loss
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of earned credit time and demotion in credit class. The main issue on appeal
is whether the program’s requirement that participants discuss their
underlying offenses violates their Fifth Amendment right against selfincrimination.
STATEMENT OF THE CASE
Facts Regarding INSOMM
INSOMM was established by the Indiana Department of Correction
(IDOC) in 1999 (Dkt. 125-1, Declaration of Adam H. Deming, Psy. D.
(Deming Dec.) ¶ 3). Since 2006 the Program has been administered through
the Liberty Behavioral Health Corporation by INSOMM’s Executive Director,
Dr. Adam H. Deming (Id. ¶ 2). Dr. Deming was awarded a Bachelor of Arts
in Psychology in 1985 from Edinboro University of Pennsylvania, a Master of
Arts in Clinical Psychology from Edinboro University of Pennsylvania in
1986, and a Doctorate of Psychology from Nova University in 1992 (Id. ¶ 6).
His experience and expertise in the area of sex offender treatment are shown
in the more than 50 papers, publications, and presentations on his Vita, as
well as his current and former employment in positions involving the
treatment of sex offenders (Id. Vita).
Offenders convicted of certain offenses are eligible for the INSOMM
Program (Dkt. 125-1, Deming Dec. ¶ 8). Offenders are not asked to
participate in the INSOMM Program until they are within three to five years
of their projected release date from the DOC (Id. ¶ 9).

2

INSOMM consists of three phases. The first phase is Consent and
Assessment, and an offender is informed as follows:
I understand that I must complete a series of tests and
questionnaires prior to starting, during, and at the completion of
the Phase II treatment program. The information gathered
from these tests will be used by INSOMM providers to
determine the best course of treatment for me, and to measure
any benefits that I may be receiving from participation in the
program.
(Dkt. 125-10, Petitioners’ Exhibit J).
The second phase is Sex Offender Specific Risk Based Treatment, and
an offender is informed as follows:
I understand that, as part of Phase II of the INSOMM Program,
I will be required to discuss and take responsibility for past acts
of sexual violence and abuse that I have committed in order to
benefit from the program. I also understand that INSOMM
treatment providers are required by law to report the names of
any identifiable child or disabled adult victims that I may
disclose during the course of my treatment.
I understand that Phase II of the INSOMM Program consists of
group therapy sessions that will allow me to gain important
information about my sexual offending behavior, and learn ways
to reduce the chances that I will re-offend. I understand that I
must attend all scheduled group sessions and satisfactorily
participate in the program in order to receive a Certificate of
Program Completion.
(Dkt. 125-10, Petitioners’ Exhibit J). The third phase of INSOMM is
Community Management and Monitoring, and is not applicable to the
Petitioners’ claims (Id.).
Offenders who are required to participate in INSOMM are exempt
from participation during the pendency of an appeal of their conviction of a
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sex crime and any petitions for post-conviction relief relating directly to their
sex crime conviction (Dkt. 125-1, Deming Dec. ¶ 10). During the pendency of
these actions, provided they submit documentation of their appeal or postconviction relief petition, such offenders are not subject to discipline for
failing to participate in INSOMM (Id.). Offenders who entered guilty pleas
but still appealed are not exempt (Id. ¶ 11).
Some offenders enter the INSOMM Program but categorically deny
they committed the crime for which they are incarcerated (Dkt. 125-1,
Deming Dec. ¶ 17). These offenders are given the opportunity to take a
polygraph test (Id.). If the test result is a credible indication that the
offender did not commit the crime, and all other facts associated with that
offense suggest that the offender has not committed a sexual offense, they
could potentially be exempt from participation in INSOMM (Id).
An offender who does not take responsibility for his sexual behavior
relating to his/her sex crime conviction may be terminated from the INSOMM
Phase II treatment program (Dkt. 125-1, Deming Dec. ¶ 10). At this point
the offender may be subject to discipline for a Code 116 violation (Id.). A
Class A Code 116 violation is Refusing a Mandatory Program (Dkt. 125-5, p.
2). Discipline includes demotion in credit class and loss of earned credit time
(Dkt. 125-3, 125-6, p. 38).
IDOC Executive Directive No. 06-30 provides that two months after an
offender is found guilty of a Code 116, the offender shall again be instructed
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to participate in INSOMM (Dkt. 125-1, Deming Dec. ¶ 21). During those two
months the offender would be encouraged to participate voluntarily in
INSOMM, but the two-month period is the maximum amount of time
permitted to elapse before the offender is again instructed to participate (Id.).
At the beginning of INSOMM treatment all offenders complete an
Informed Consent Form, which includes the provision “I understand that I
am completing this questionnaire without promises of legal immunity” (Dkt.
125-32, p. 1). Page 2 of the Informed Consent Form provides the following
information:
You will be required to describe the gender and age of victims, the type
of abuse, the degree of force, and other information that will help to
guide treatment and supervision. But you are not being asked to
provide specific identifying information about the victims of
your sexual abuse, that is specific enough to be used to
prosecute you. However, if you choose to report identifying
information about your victims, this information will be reported to
child or elder protective services as may be required by relevant state
law. If you have questions about this questionnaire, please ask the
individual who has given it to you.
(Id., emphases in original).
Before participating in INSOMM offenders are assessed for risk of
reoffending (Dkt. 125-13, p. 4). The Low Risk Core Group and Medium Risk
Core Group Workbooks, and the Phase II High Risk Treatment Workbook,
ask participants to complete a Sexual Offense Disclosure Form (Dkt. 125-14,
p. 5; Dkt. 125-14, p. 7; Dkt. 125-16, p. 24). These disclosures apply to sexual
offenses other than the index offense(s) for which a participant was convicted
(Id.). Although the Sexual Offense Disclosure Forms ask for the first name of
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victim(s), participants are permitted to use pseudonyms (Dkt. 125-1, Deming
Dec. ¶ 25).
The following workbooks are assigned as appropriate to participants in
INSOMM: Arousal Management, Active Empathy, Attitudes, Beliefs &
Behaviors, Healthy Relationships Workbook, and Emotional Management
(Dkt. 125-1, Deming Dec. ¶ 26).
Participants in INSOMM are required to take responsibility for the
sexual offense(s) for which they were convicted and sentenced (Dkt. 125-1,
Deming Dec. ¶ 12). They are asked to provide details of their sexual history,
including the victim’s gender and age, what might have motivated the
offense, and whether violence was used or instead whether a victim was
“groomed” (Id. ¶ 13). Participants are not required to identify their victims or
specific dates of the sexual activity, and are specifically advised not to provide
identifying information (Id.).
If participants in INSOMM voluntarily provide the identity of a victim
of a sexual crime against a child or a vulnerable adult that has not been
previously reported or brought to the attention of law enforcement, INSOMM
program staff are legally required to report the crime or potential crime to a
reporting agency (Dkt. 125-1, Deming Dec. ¶ 14). Treatment providers would
only report a sex crime against a child or a vulnerable adult to the state
reporting agency if it had not previously been reported and there is an
identifiable victim (Id. ¶ 15).
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The purpose of INSOMM is to provide sex offender treatment, and not
to investigate criminal behavior (Dkt. 125-1, Deming Dec. ¶ 16).
Sex offenders who do not complete a sex offender treatment program
are at higher risk for recidivism, and offenders who participate in and
complete those programs are at a lowered risk (Dkt. 125-1, Deming Dec. ¶
27).
The requirement that INSOMM participants take responsibility for
their sexual behavior and their sex crime(s) is critical to maintaining the
Program’s legitimacy, its effectiveness, and its ethicality (Dkt. 125-1, Deming
Dec. ¶ 28). It is central to helping sexual offenders receive appropriate and
evidence based treatment, and it would be unethical to provide sex offender
treatment to a participant in the program if that offender categorically denies
having engaged in a sex crime and is not requesting help with a sexual
offending problem (Id.). Only by taking some minimal amount of
responsibility for their sexual behavior and past acts of sexual violence can
an offender acquire insight into that sexual behavior, develop empathy for
their victims, learn strategies to avoid improper sexual behavior upon release
to the community, and be said to have successfully completed a sexual
offender treatment program (Id.).
Dr. Deming, INSOMM’s Executive Director, believes that if a court
grants the relief Petitioners seek in this action and enjoins the requirement
that participants in INSOMM take responsibility for and disclose past sexual
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history as a requirement for successful completion of the program, the
INSOMM Program will be ineffective in treating sex offenders and
preventing recidivism (Dkt. 125-1, Deming Dec. ¶ 29).
This lawsuit
On May 16, 2013, Donald Lacy filed a civil action under 42 U.S.C. §
1983, seeking damages and the restoration of earned credit time that he had
lost as a sanction for failing to participate in INSOMM (Dkt. 1). The district
court screened the complaint under 28 U.S.C. § 1915A and dismissed Lacy’s
action, holding that he failed to state a claim upon which relief may be
granted (Dk. 10). On May 29, 2014, this Court vacated the decision of the
district court and remanded the case for consideration of INSOMM in light of
the United States Supreme Court’s holding in McKune v. Lile, 536 U.S. 24
(2002) (Dk. 24).
On remand, Lacy was appointed counsel, who sought consolidation of
five other cases under 28 U.S.C. § 2254 in which similarly situated prisoners
sought restoration of earned credit time lost as a result of their refusal to
participate in INSOMM (Dk. 51). The court granted the motion to
consolidate (Dk. 55). In each of the consolidated cases, the offender was
sanctioned with a reduction in earned credit time or a demotion in credit
class for refusing to participate in INSOMM.
Lacy filed a motion for class certification on August 18, 2014 (Dkt. 44).
The Respondent filed a response in opposition to class certification on
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December 15, 2014 (Dkt. 60). On September 30, 2015, the district court
certified the following class:
All persons incarcerated in the Indiana Department of
Correction who have been asked to participate in the Indiana
Sex Offender Management Program, who have refused to
participate because they refuse to confess guilt on the primary
offense or disclose other criminal conduct as required by the
INSOMM program, and who have been subjected to disciplinary
action in the form of lost credit time and/or demotion in credit
class as a result.
(Dkt. 93).
Petitioners filed their Amended Complaint on July 10, 2017, along
with a motion for summary judgment, designation of evidence, and
supporting brief (Dkt. 122, 123, 124, 125). The Respondent filed a crossmotion for summary judgment and response in opposition to the Petitioner’s
summary judgment motion on August 31, 2017 (Dkt. 132). On September 15,
2017, the Petitioners filed their reply in support of their summary judgment
motion and response in opposition to the Respondent’s cross-motion (Dkt.
134).
On September 28, 2017, the district court issued its Entry Discussing
Petition for Writ of Habeas Corpus that granted the Petitioners habeas relief.
It is undeniable that prison authorities may, in the
interest of rehabilitation, impose penalties for failing to
participate in sex offender treatment programs. But the SOMM
program at issue in this case provides significant penalties, in
the form of lost earned good time credits and demotion in credit
class, for choosing to remain silent. For the reasons discussed
above, these penalties are so severe that they amount to
compulsion in violation of the Fifth Amendment. The class
petition for a writ of habeas corpus is therefore granted. The
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petitioners’ motion for summary judgment, dkt [123], is
granted and the cross-motion for summary judgment, dkt.
[132], is denied. The disciplinary actions and sanctions for
failing to participate in the SOMM program must be vacated.
(Dkt. 135).
SUMMARY OF THE ARGUMENT
Indiana’s program for the treatment of sex offenders while they are
incarcerated, INSOMM, does not unconstitutionally compel selfincrimination under the Fifth Amendment. INSOMM requires inmates to
disclose prior sexual crimes, but it does not require self-incrimination. In
regard to uncharged conduct, participants are told that they should not
provide identifying details sufficient to be used in a future criminal
prosecution, and they are permitted to use pseudonyms for victims. As a
result, no prosecutions have been initiated as a result of the INSOMM
program. Even for those circumstances calling for mandatory reporting—the
details necessary for reporting are explicitly predicated on the participant
voluntarily divulging them. The level of generality permitted by participants
is such that the admission could not support a link in the chain sufficient to
support an investigation or even admission at trial.
Likewise, the consequences for refusing to comply and participate in
the INSOMM program does not rise to compulsion. The INSOMM program
serves the legitimate penological purpose of rehabilitation and deterrence
from re-offense. This is the same type of legitimate state interest that the
Supreme Court recognized in McKune v. Lile. Additionally, Indiana’s
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statutory scheme that explicitly provides for the awarding and removal of
credit time and change of credit time classes are not atypical and significant
hardships. Under either the plurality’s or Justice O’Connor’s approach in
McKune, Indiana’s scheme protects any liberty interest in credit earned and
does not extend the period of incarceration beyond that originally imposed.
Thus, the District Court erred in determining that the INSOMM program
compelled self-incrimination by permitting inmates to choose between
participation and privileges.
ARGUMENT
Standard of Review
Writs may issue under Section 2254 for violations of the Constitution,
laws, or treaties of the United States. 28 U.S.C. § 2254(a). This Court
reviews a district court’s decision on a petition for habeas corpus de novo.
Pannell v. McBride, 306 F.3d 499, 502 (7th Cir. 2002). In this case, however,
the due process requirements of Superintendent v. Hill, 472 U.S. 445 (1985),
and Wolff v. McDonnell, 418 U.S. 539 (1974), for Section 2254 cases do not
apply.
Here, the parties filed cross-motions for summary judgment on the sole
issue whether the INSOMM program violated the petitioner’s Fifth
Amendment rights. This Court reviews “de novo the district court’s decision
on the parties’ cross-motions for summary judgment, construing all facts and
drawing all reasonable inferences in favor of the party against whom the
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motion under consideration was filed.” Hess v. Board of Trustees of Southern
Illinois University, 839 F.3d 668, 673 (7th Cir. 2016).
Lacy’s Fifth Amendment Rights were not violated because
Indiana’s sex offender treatment program does not
unconstitutionally compel self-incrimination.
Indiana’s SOMM program does not compel self-incrimination in a way
that raises concerns with a participant’s Fifth Amendment rights. The SelfIncrimination Clause of the Fifth Amendment provides that no one “shall be
compelled in any criminal case to be a witness against himself.” U.S. Const.
amend. V; Chavez v. Martinez, 538 U.S. 760, 766 (2003); see also Spevack v.
Klein, 385 U.S. 511, 514, 87 S.Ct. 625 (1967) (Fifth Amendment applies to the
states through the Fourteenth Amendment). The prohibition against selfincrimination extends beyond the context of criminal investigations and has
been held to privilege a person “ ‘not to answer official questions put to him in
any other proceeding, civil or criminal, formal or informal, where the answers
might incriminate him in future criminal proceedings.’ ” Minnesota v.
Murphy, 465 U.S. 420, 426, 104 S.Ct. 1136 (1984) (quoting Lefkowitz v.
Turley, 414 U.S. 70, 77, 94 S.Ct. 316 (1973)); see Mitchell v. United States,
526 U.S. 314, 325, 119 S.Ct. 1307 (1999). While applying broadly, it only
prohibits “compelled testimony that is incriminating.” Hiibel v. Sixth
Judicial Dist. Ct. of Nev., 542 U.S. 177, 190, 124 S.Ct. 2451 (2004). Neither
party disputed below that the statements in question here were testimonial.
See Doe v. United States, 487 U.S. 201, 210 (1988) (holding that statements
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which explicitly or implicitly relate to a factual assertion or disclose
information are testimonial). Thus, to invoke the Fifth Amendment, Lacy
must show (A) incrimination and (B) compulsion. McKune v. Lile, 536 U.S.
24, 35-36, 122 S. Ct. 2017, 2025-26 (2002). For incrimination, the witness
must reasonably believe that his statements may be used to incriminate him.
Hoffman v. United States, 341 U.S. 479, 486, 71 S.Ct. 814 (1951). And, the
statements must be compelled. Lefkowitz v. Cunningham, 431 U.S. 801, 806,
97 S.Ct. 2132 (1977).
A. The INSOMM program does not present a substantial threat of
incrimination to its participants.
Participants in the INSOMM program do not face a substantial threat
of incrimination such that the protections of the Fifth Amendment are
invoked. The Fifth Amendment privilege against self-incrimination is not
imposed unless there is an actual threat of incrimination in the future.
Minor v. United States, 396 U.S. 87, 98 (1969). This threat of incrimination
must be real and not remote or speculative. Zicarelli v. N.J. State Comm'n of
Investigation, 406 U.S. 472, 478 (1972). The District Court mistakenly found
that there was a threat of incrimination despite there being no appreciable
risk of it.
The INSOMM program’s sole function is rehabilitation, not retribution
(Dkt. 125-10, Petitioners’ Ex. J). And as a result, the District Court’s finding
that there was a threat of incrimination overlooked the practical and
particular circumstances of the participants’ statements in the INSOMM
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program. Relying in part on language from the Indiana Supreme Court, the
District Court noted that it was not enough that no one had ever been
prosecuted based on their INSOMM statements. See DECISION; (citing
Bleeke v. Lemmon, 6 N.E.3d 907, 927 (Ind. 2014). However, this is too narrow
and improperly focuses on part of the program. Not only has no one been
prosecuted based on the information provided in the INSOMM program, the
possibility of such a prosecution or even investigation would be remote based
on the terms of the program itself (Dkt. 125-32, p. 1).
Outside of circumstances where jeopardy has already attached, which
by themselves would not trigger Fifth Amendment protections,1 the
INSOMM program permits participants to describe their other actions in the
most general terms. See McKune, 536 U.S. at 38 (noting that valid
convictions place limitations on a defendant’s Fifth Amendment right against
self-incrimination (citing Baxter v. Palmigiano, 425 U.S. 308, 96 S. Ct. 1551
(1976)). A note to the sexual offense disclosure states, “If you have victims
for which no report was ever made to law enforcement or child protection
services, you do not have to give identifiable information about the victims”
(Dkt 125-14, Petitioners’ Ex. N at pp. 4-6). In practice, participants are not
required to identify victims, may use pseudonyms, and do not have to disclose

This includes instances where an inmate pleaded guilty to the crime below,
necessarily waiving his Fifth Amendment privilege through testimony
establishing factual basis. See Rogers v. United States, 340 U.S. 367, 373, 71
S.Ct. 438 (1951) (holding that a person may not testify voluntarily and then
invoke the privilege when questioned about the details).
1
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specific dates of sexual activity (Dkt. 125-1, Deming Dec. ¶¶ 13, 25).
Participants are further advised that they “are not being asked to provide
specific identifying information about the victims of your sexual
abuse that is specific enough to be used to prosecute” them (Dkt. 12532, p. 2) (emphasis in original). Moreover, participants are specifically
advised not to provide identifying information because doing so could be used
to prosecute them (Id. at ¶¶ 13, 24). In fact, the only circumstances under
which INSOMM providers are required to report a sex crime is when the
offender voluntarily provides identifying information, the crime is against a
child or vulnerable adult, and the crime has not been previously reported (Id.
at ¶¶ 14-15, Dkt. 125-10, Petitioners’ Exhibit J). These are both narrow and
extraordinary circumstances that require the voluntary disclosure of
participants contrary to the warning provided them by the program. The
District Court paid no heed to this important aspect of privacy that the
program permitted, and it is not clear from Bleeke that the Indiana Supreme
Court was provided this information as it made no mention of this facet of the
program in its ultimate holding. See Bleeke, 6 N.E.3d 926-27.
The warning provided participants against providing details that may
be used for prosecution and the exception itself make it highly unlikely that a
prosecution could result from disclosure. See Sornberger v. City of Knoxville,
Ill., 434 F.3d 1006, 1026-27 (7th Cir. 2006) (holding that a criminal
prosecution must at least be initiated to implicate right against self-
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incrimination). Generic information about a crime that omits details, dates,
identifying information, and permits pseudonyms is not likely to furnish a
link in the chain sufficient to be used in a subsequent proceeding. See United
States v. Balsys, 524 U.S. 666, 672 (1998) (holding that the Fifth Amendment
may be invoked only when the witness “reasonably believes that the
information sought, or discoverable as a result of his testimony, could be used
in a subsequent state or federal proceeding.”); Hoffman, 341 U.S. at 486
(holding that answers are not incriminating if they do not in themselves
support a conviction or “furnish a link in the chain of evidence” necessary to
prosecute). Likewise, there is little question that such statements would be
insufficient to support a conviction in and of themselves because they would
not be supported by the necessary corpus delicti of the crime even to be
admissible at a subsequent trial. See Smith v. United States, 348 U.S. 147,
153-54, 75 S.Ct. 194, 197-98 (1954) (noting that nearly all courts recognize
that an accused may not be convicted on his own uncorroborated confession
alone); accord United States v. Kampiles, 609 F.2d 1233, 1236 (7th Cir. 1979)
(“[A]n accused may not be convicted upon his uncorroborated confession”).
Devoid of detail, any subsequent investigation and certainly prosecution
would be far too remote to qualify as the real and appreciable danger
required to invoke the Fifth Amendment. See, e.g., Neal v. Shimoda, 131
F.3d 818, 832 (9th Cir. 1997) (holding that treatment program requiring sex
offenders to admit and take responsibility for sexual behaviors did not violate
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privilege against self-incrimination because there was no evidence that the
state would use admissions against them in future criminal proceedings). As
a result, there is no reasonable and substantial threat of incrimination to
warrant application of the Fifth Amendment’s privilege to the INSOMM
program.
B. The INSOMM program does not compel incriminating statements
Contrary to the Supreme Court’s holding in McKune and the Indiana
Supreme Court’s determination in Bleeke, the District Court incorrectly found
that the INSOMM program impermissibly compelled incriminating
statements. Compulsion exists when some factor denies the individual the
“free choice to admit, to deny, or to refuse to answer.” Lisenba v. California,
314 U.S. 219, 241, 62 S.Ct. 280 (1941). However, this choice is not blind to
the context in which it occurs, which in this case is the confined liberty of a
correctional rehabilitation program. See Turner v. Safley, 482 U.S. 78, 4-85,
107 S.Ct. 2254 (1987) (holding that state officials must be given authority
and capacity to administer prisons, and courts should “accord deference to
the appropriate prison authorities”). “The privilege against selfincrimination does not terminate at the jailhouse door,” but “[a] broad range
of choices that might infringe constitutional rights in free society fall within
the expected conditions of confinement of those who have suffered a lawful
conviction.” McKune, 536 U.S. at 36 (citing Sandin v. Conner, 515 U.S. 472,
485, 115 S.Ct. 2293 (1995)). Thus, “[a] prison clinical rehabilitation program,
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which is acknowledged to bear a rational relation to a legitimate penological
objective, does not violate the privilege against self-incrimination if the
adverse consequences an inmate faces for not participating are related to the
program objectives and do not constitute atypical and significant hardships
in relation to the ordinary incidents of prison life.” Id. at 37-38 (emphasis
added).
1. INSOMM promotes a legitimate penological objective.
Kansas’s program analyzed in McKune and INSOMM are nearly
identical and call for the same result. The Sexual Abuse Treatment Program
in Kansas required inmates to complete an “Admission of Responsibility”
form, where offenders had to explain the crime they were sentenced for and
accept responsibility. 536 U.S. at 29. They were also required to do a sexual
history form which discussed all prior sexual acts, even those that were
uncharged crimes. Id. There are corresponding portions asking these same
questions in the INSOMM Core Workbook (Dkt. 125-14, Petitioners’ Ex. N.
pp. 4-6; Dkt. 125-15, Petitioners’ Ex. O pp. 7-8; Dkt. 125-16, Petitioners’ Ex. P
pp. 24-26). In both the Kansas program and INSOMM, a polygraph could be
used to verify accuracy and the completeness of what the offenders had
disclosed (Dkt 125-1, Deming Dec. at ¶¶ 17-18). Neither program privileged
the information obtained during treatment, and in neither state were any
uncharged sexual crimes reported as a result of the program (Id. at ¶ 14-15).
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As with Kansas’ program, INSOMM promotes a legitimate penological
interest of rehabilitation and deterrence. See O’Lone v. Estate of Shabazz,
482 U.S. 342, 348, 351 (1987) (acknowledging rehabilitation as a longstanding legitimate penological interest). INSOMM seeks to promote
rehabilitation through participants taking responsibility for their actions.
For this reason, INSOMM requires participants, at least generally, to face
their past sexual crimes. As Dr. Deming explained:
Only by taking some minimal amount of responsibility for their
sexual behavior and past acts of sexual violence, can an offender
acquire insight into that sexual behavior, develop empathy for
their victims, and learn strategies to avoid improper sexual
behavior upon release to the community, and be said to have
successfully completed a sexual offender treatment program.
(Dkt. 125-1, Deming Dec. at ¶ 27). In contrast, offenders who do not complete
a treatment program for sex offenders are at an increased risk for recidivism
(Id. at ¶¶ 27, 29).
Our Supreme Court recognized the relationship between treatment,
responsibility, and deterrence. As Justice Kennedy noted in McKune, even
the slightest possibility of prosecution is a powerful deterrent, and the
punishment offered here reinforces the gravity of the offenses. McKune, 536
U.S. at 40-42. Accordingly, the Court recognized deterrence as a legitimate
penological objective. Id. at 34. Through deterrence, INSOMM can
successfully reduce rates of recidivism. And, as all justices agreed in
McKune, such a program does not present mere subterfuge for the State to
bypass the Fifth Amendment. See McKune, 536 U.S. at 34 (noting that the
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Fifth Amendment protects inmates from “mere subterfuge for the conduct of
a criminal investigation” in an “elaborate attempt” to avoid Fifth Amendment
protections); id. at 53 (O'Connor, J., concurring) (distinguishing Kansas'
program from “stark... government attempts to compel testimony”); id. at 68
(Stevens, J., dissenting) (conceding that the state's interest in rehabilitation
is persuasive). The state’s interest here is paramount and affects the fabric
of trust that society has in the potential to rehabilitate those that may
otherwise pose a significant threat of recidivism. See id. at 33 (noting that
convicted sex offenders are “much more likely than any other type of offender
to be rearrested for a new rape or sexual assault”).
2. The consequences of loss of credit time and class for refusal to
participate do not amount to compulsion or an atypical and
significant hardship.
Likewise, the consequences imposed for a refusal to participate in the
INSOMM program do not constitute an “atypical and significant hardship.”
McKune, 536 U.S. at 37 (citing Sandin, 515 U.S. at 485). The analysis must
consider “the significant restraints already inherent in prison life and the
State’s own vital interest in rehabilitation goals and procedures” and
determine whether the adverse consequences are related to the program
objectives. Id. As the Indiana Supreme Court rightly held, Indiana’s form of
disciplinary response to refusal to participate in the INSOMM program does
not constitute a “penalty” that would amount to compulsion under the Fifth
Amendment, as other state and federal courts have found. Bleeke, 6 N.E.3d
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at 933. Ultimately, when examining the consequences at issue, the Court
must answer whether the consequences the offenders face for failing to
participate fully in the INSOMM program are closer to physical torture
barred by the Constitution or something less. McKune, 536 U.S. at 41.
The loss of credit time privileges for refusal to participate in the
INSOMM program does not constitute compulsion under the Fifth
Amendment. Indiana’s credit time assignments and the grounds for
deprivation are statutory. See Ind. Code §§ 35-50-6-4, -5 (2014). Inmates
only acquire a liberty interest in good time after they are actually awarded,
and then the statutory framework provides the due process by which they
may be revoked. Bleeke, 6 N.E.3d at 933; Ind. Code § 35-50-6-4(e). As the
Indiana Supreme Court noted, these statutes are in place to “encourage
inmates…to behave while confined, improve their morale, and thus help the
prison authorities to maintain order and control.” Id. (citing Dunn v.
Jenkins, 268 Ind. 478, 485, 377 N.E.2d 868, 873 (1978). In this way the Court
drew a parallel with McKune, where Justice Kennedy noted that these types
of incentives are “an essential tool of prison administration” calling for “wide
latitude” for prison administrators to doll out as they see fit. McKune, 536
U.S. at 39.
The plurality in McKune noted that losing earned credit time was not
an atypical and significant hardship in relationship to the “ordinary incident
of prison life.” Id. at 38. Likewise, it has been clearly rejected that a change
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in class amounts to any compulsion. Id. at 47-48. The Indiana Supreme
Court rightly observed, the credit time statutory framework “of carrot and
stick is simply part and parcel of life as an incarcerated inmate.” Bleeke, 6
N.E.3d at 933 (citing McKune, 536 U.S. at 44). Additionally, regardless of the
consequence imposed, no offender’s period of incarceration would be extended
beyond the original sentence. McKune, 536 U.S. at 38 (noting that refusal to
participate did not extend prison term); id. at 51 (O’Connor, J. concurring)
(noting that impermissible compulsion may exist where additional
punishment is imposed beyond what has already been imposed through the
judicial process).
This approach mirrors that taken by other federal circuits. Both the
First and Tenth Circuits, applying McKune, have found that sex offender
treatment programs do not violate the Fifth Amendment even though the
failure to participate in the programs places parole or good-time credits at
stake. See Ainsworth v. Stanley, 317 F.3d 1, 5 (1st Cir.2002) (parole at stake
and affirming district court’s dismissal of claim by applying the standard
established in Turner v. Safley, 482 U.S. 78, (1987)); Searcy v. Simmons, 299
F.3d 1220, 1226 (10th Cir.2002) (holding that “foreclosing [the inmate] from
the mere opportunity to earn good time credits is not a new penalty, but only
the withholding of a benefit ... [Kansas] is under no obligation to give”). This
is also in accord with what other circuits have done in regard to
circumstances such as revoking probation and parole. DeFoy v.
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McCullough, 301 Fed. Appx. 177, 181-82 (3rd Cir. 2008) (noting that inmate
“chose not to participate in a valid treatment program in order to avoid
potential self-incrimination, and he suffered because of his choice” by refusal
to reparole); Entzi v. Redmann, 485 F.3d 998, 1002 (8th Cir. 2007) (mere
filing of petition to revoke probation—before inmate is released from
incarceration—because of failure to comply with sex offender program “is not
a consequence serious enough to compel him to be a witness against himself
in violation of the Fifth Amendment” and, also, petition was denied by state
court).
Even Justice O’Connor’s approach, which other circuits have followed
as a narrower holding, does not indicate that INSOMM compels selfincrimination. See, e.g., Roman v. DiGuglielmo, 675 F.3d 204, 213-14 (3rd
Cir. 2012) (relying in part on Justice O’Connor’s approach but noting that it
“stops short of articulating its own test”); Reed v. McKune, 298 F.3d 946, 952
(10th Cir. 2002); Lurie v. Wittner, 228 F.3d 113, 130 (2nd Cir. 2000). Justice
O’Connor noted that the risk of punishment was acceptable as long as the
“actual imposition of such punishment is accomplished through a fair
criminal process.” McKune, 836 U.S. at 53 (O’Connor, J. concurring). Indeed,
Indiana’s scheme accomplishes this by putting into place the due process
procedures for which sex offenders may be deprived credit time when they
refuse to participate in the treatment program while they are incarcerated.
Ind. Code § 35-50-6-5(a)(6); see Bleeke, 6 N.E.3d at 934 (holding that the
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legislature set out the terms by which an offender who refuses to participate
in the INSOMM program may be ineligible for good time credits, which
comports with Justice O’Connor’s “fair criminal process”). As a result, there
would be no impermissible deprivation of any liberty interest without the
minimal due process called for under either the plurality’s or Justice
O’Connor’s approaches. Thus, the District Court’s determination that the
INSOMM program impermissibly compelled self-incrimination from
participants is not supported by the actual program or the law.
CONCLUSION
This Court should reverse the district court’s decision that granted the
Petitioners’ request for habeas relief.
Respectfully submitted,
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