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CONCISE STATEMENT OF ISSUES PRESENTED

1.  This Court should certify the severability question to the
Michigan Supreme Court.

2.  Contrary to Plaintiffs’ position, unconstitutional portions of
SORA’s 2006 and 2011 amendments may be severed and the
remaining constitutional portions of the statute may be
applied retroactively consistent with SORNA, Mich. Comp.
Laws § 8.5 and the holding of Does #1-5.

3.  Plaintiffs are not entitled to interim injunctive relief because
they cannot demonstrate a likelihood of success on the
merits of their claims.
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CONTROLLING OR MOST APPROPRIATE AUTHORITY
USDC ED MI LR 83.40

Mich. Comp. Laws § 8.5

Does #1-5 v. Snyder, 834 F.3d 696 (6th Cir. 2016)

11
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INTRODUCTION

The question at the heart of this case regards a Michigan state
law — whether unconstitutional portions of Michigan’s Sex Offenders
Registration Act (SORA) can be severed from the rest of the Act, and
the consequences to SORA of severance or non-severance going forward.
But the same severability issue at the heart of this case is already
pending before the Michigan Supreme Court on a full merits grant. In
People v. Betts, Michigan Supreme Court No. 148981, the Court 1s
considering a number of questions, including the very questions posed
by the Plaintiffs in their motion in this case. (Ex. A, order granting
leave to appeal, People v. Betts, Michigan Supreme Court No. 148981).

There can be no dispute that the Michigan Supreme Court is the
final arbiter on the constitutionality of SORA. Because the Michigan
Supreme Court is already considering the questions posed in Plaintiffs’
motion, certification will avoid any possibility of inconsistent results.
Furthermore, the ultimate decision of the Michigan Supreme Court is
likely to be outcome determinative in this case and will not unduly
delay or prejudice the plaintiffs. The standard for certification is easily

met here.
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Thus, there 1s no reason for this Court to reach the merits of the
severability question. But even if this Court were to reach the issue,
Plaintiffs’ position fails because a fundamental flaw informs the
entirety of Plaintiffs’ analysis — that every piece of SORA that was
added in 2011 is necessarily unconstitutional and must be excised from
the Act. Contrary to Plaintiffs’ position, unconstitutional portions of
SORA’s 2006 and 2011 amendments may be severed and the remaining
constitutional portions of the statute may be applied retroactively
consistent with the federal SORNA, Michigan’s statutory law providing
for severance (Mich. Comp. Laws § 8.5), and the holding of Does #1-5.

ARGUMENT

I. This Court should certify the severability question to the
Michigan Supreme Court.

The district court local rules, Eastern District LR 83.40, provide
the standard for certification. That Rule states:
LR 83.40 - Certification of Issues to State Courts

(a) Upon motion or after a hearing ordered by the Judge sua
sponte, the Judge may certify an issue for decision to the
highest Court of the State whose law governs its disposition.
An order of certification shall be accompanied by written
findings that:
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(1) the 1ssue certified 1s an unsettled issue of
State law, and

(2) the 1ssue certified will likely control the
outcome of the federal suit, and

(3) certification of the issue will not cause undue
delay or prejudice.

Such order shall also include citation to precedent, statutory
or court rule authority authorizing the State Court involved
to resolve certified questions.

(b) In all such cases, the order of certification shall stay
federal proceedings for a fixed time which shall be
subsequently enlarged only upon a showing that such
additional time is required to obtain a State Court decision
and 1s not the result of dilatory actions on the part of the
litigants.

(c) In cases certified to the Michigan Supreme Court, in
addition to the findings required by this Rule, the United
States District Court shall approve an agreed statement of
facts which shall be subsequently transmitted to the
Michigan Supreme Court by the parties as an appendix to
briefs filed therein.

In People v. Betts, the Michigan Supreme Court will consider five
questions, the latter ones being the same as those raised by Plaintiffs:

(1) whether the requirements of the Sex Offenders
Registration Act (SORA), MCL 28.721 et seq., taken as a
whole, amount to “punishment” for purposes of the Ex Post
Facto Clauses of the Michigan and United States
Constitutions, US Const, art I, § 10; Const 1963, art 1, § 10;
see People v Earl, 495 Mich 33 (2014), see also Does #1-5 v
Snyder, 834 F3d 696, 703-706 (CA 6, 2016), cert den sub nom
Snyder v John Does #1-5, 138 S Ct 55 (Oct 2, 2017);
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(2) if SORA, as a whole, constitutes punishment, whether it
became punitive only upon the enactment of a certain
provision or group of provisions added after the initial
version of SORA was enacted;

(3) if SORA only became punitive after a particular
enactment, whether a resulting ex post facto violation would
be remedied by applying the version of SORA in effect before
it transformed into a punishment or whether a different
remedy applies, see Weaver v Graham, 450 US 24, 36 n 22
(1981) (“the proper relief . . . is to remand to permit the state
court to apply, if possible, the law in place when his crime
occurred.”);

(4) if one or more discrete provisions of SORA, or groups of
provisions, are found to be ex post facto punishments,
whether the remaining provisions can be given effect
retroactively without applying the ex post facto provisions,
see MCL 8.5; [and]

(5) what consequences would arise if the remaining
provisions could not be given retroactive effect[.] [Ex A.]

Given the already pending Michigan Supreme Court matter,
and the identity of issues between that case and this one,
certification of the severability question is both necessary and
appropriate.

A. The severability issue presents an unsettled issue of
state law.

The primary question raised by Plaintiffs in their motion is

whether the 2011 Amendments to SORA can be severed from the rest of
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the Act, and what the consequences of severance or nonseverance will
be going forward. It is obvious that the law is unsettled in this area
when one considers that the issue currently pending before the
Michigan Supreme Court. Indeed, the issue before that court and the
issue before this Court in Plaintiffs’ motion are identical. Neither Court
has yet 1ssued a substantive ruling on the merits.

Under these circumstances, the timing is appropriate for
certification of the severability question. Certification to a state
supreme court “is most appropriate when the question is new and state
law 1s unsettled.” In re Amazon.com, Inc., 852 F.3d 601, 607 (6th Cir.
2017) (internal quotes and citation omitted). Further, the appropriate
time to request certification of a state-law issue “is before, not after, the
district court has resolved [it].” State Auto Property and Cas. Ins. Co. v.
Hargis, 785 F.3d 189, 194 (6th Cir. 2015). “[O]therwise, the initial
federal court decision will be nothing but a gamble with certification
sought only after an adverse decision.” Id.

Here, this Court has not resolved the issue of severability, and the
severability question is already pending before the Michigan Supreme

Court. This is not a situation where the Defendants are “seeking
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refuge” in state court only after an unfavorable ruling in federal court.
Hotels.com, 639 F.3d at 654 (citation and alterations omitted).

To the contrary, there is a risk of inconsistent results if this Court
does not certify the question and decides the issue now. There is
potential that this Court could reach one conclusion on the severability
question, only to have the Michigan Supreme Court reach a different
conclusion in Betts. Certification of the question will avoid the potential
for inconsistent results all together, as the Michigan Supreme Court
will be the only Court to decide the issue.

B. The severability issue to be decided by the Michigan
Supreme Court controls the outcome of this action.

Again, the very severability question presented in this case is
already pending before the Michigan Supreme Court on a full merits
grant. And all of Plaintiffs’ claims are likely to be affected by the
decision in Betts — not just the Ex Post Facto claim. It is clear from the
plain language of the Michigan Supreme Court order granting the
application for leave to appeal that the Court will be considering
SORA'’s viability as a whole. The scope and breadth of the Court’s

decision is likely to go directly to the entirety of the statutory scheme.
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There is a high likelihood that the decision in Betts will reach all the
provisions challenged by Plaintiffs in this action.

Moreover, the question of severability and the resultant
consequences are ultimately questions of state law. There is no
question that the highest court of the state is the final arbiter of such
state law 1ssues. Thus, “[w]hen it has spoken, its pronouncement is to
be accepted by federal courts as defining state law.” West v. American
Telephone & Telegraph Co., 311 U.S. 223, 236 (1940). It is appropriate
that the Michigan Supreme Court be permitted to resolve the severa-
bility question, particularly where the issue is already pending before
the Court and its decision will determine the outcome in this case.

C. Certification to the Michigan Supreme Court will not
cause undue delay or prejudice.

Again, the Michigan Supreme Court has already granted the
application for leave and the severability question is pending before the
Court on a full merits grant. The Court will soon schedule a hearing on
the case, and decision will likely be issued in this term. And the
decision of the Court will resolve the severability question once and for

all, to be accepted by the federal courts as defining state law.
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Indeed, the Defendant in Betts has recently recognized the
1dentify of issues in that case and this case. In specific, he sought to
extend his deadline to correspond with the briefing schedule here “given
the overlap in issues and the possible certification of questions to this
Court from the federal district Court.” (Ex. B, 2d motion to extend,
People v. Betts, Mich. S. Ct. No. 148981, dated Sept. 11, 2019).

Certification of the severability issue will promote judicial
efficiency and is appropriate where, as here, the question of “state law
1s unsettled.” Transamerica Ins. Co. v. Duro Bag Mfg. Co., 50 F.3d 370,
372 (6th Cir.1995), citing Lehman Bros. v. Schein, 416 U.S. 386, 390-91
(1974). Certification will avoid any possibility of inconsistent results,
likely be outcome determinative in this case, and will not unduly delay
or prejudice the plaintiffs. This Court should therefore certify the

severability question under ED MI LR 83.40.!

1 The other option would be to hold this case in abeyance pending the
resolution of Betts so that this Court may follow the resolution of the
severance issue by the state’s highest court.
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II. Unconstitutional portions of SORA’s 2006 and 2011
amendments may be severed, and the remaining
constitutional portions of the statute may be applied
retroactively consistent with SORNA, Mich. Comp. Laws
§ 8.5, and the holding of Does #1-5.

Plaintiffs’ entire severability argument is based upon an incorrect
premise: that every piece of SORA that was added in 2011 is
necessarily unconstitutional and must be excised from the Act. This
flawed assumption is presumably based upon an overly broad reading of
the Sixth Circuit’s opinion in Does #1-5. But this Court has previously
rejected the same incorrect reasoning in a different individual challenge
to SORA. In Derrick Cain v. People of the State of Michigan, et al, Case
No. 3:19-cv-10243, this Court stated that Does #1-5 only addressed
“portions” of the 2006 and 2011 amendments:

Plaintiff relies on Does #1-5 v. Snyder, 834 F.3d 696 (6th Cir.

2016) for his assertion that all post-1997 SORA amendments

are unconstitutional; however, Does #1-5 addressed only

portions of the 2006 and 2011 amendments to SORA—it did

not broadly invalidate all post-1997 amendments as Plaintiff

suggests. [Ex. C, Derrick Cain v. People of the State of

Michigan, et al, Case No. 3:19-cv-10243, opinion and order

dated 6-5-19) (emphasis added).]

Contrary to Plaintiffs’ position, Does #1-5 does not require the

conclusion that every part of SORA passed in 2011 is unconstitutional.

Instead, those specific portions of SORA’s 2006 and 2011 amendments
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1dentified as unconstitutional by the Sixth Circuit in Does #1-5 may be
severed and the remaining constitutional portions of the statute may be
applied retroactively consistent with the federal Sex Offenders
Registration and Notification Act (SORNA), Mich. Comp. Laws § 8.5,
and the holding of Does #1-5.

A. The Michigan SORA extends beyond the federal
SORNA in three distinct respects.

A review of the Michigan law discloses the particular ways in
which it extends beyond the federal SORNA, and the legislative intent
for the 2011 amendments was to bring SORA into compliance with
federal SORNA. The Legislature provided that SORA extends beyond
the requirements of SORNA, which may be digested into three distinct
categories, which may be severed without compromising Michigan’s
compliance with SORNA. The remainder of Michigan may be given
effect, which is constitutional as it would then parallel the requirements

of the federal SORNA.

10
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1. The enactment of SORA and the 2006 SORA
amendments

Michigan’s SORA first went into effect on October 1, 1995. 1994
P.A. 295. It has since been amended 20 times.2 The sex offender
registry as it first existed in 1995 was not public and was accessible
only by law enforcement. People v. Dipiazza, 778 N.W.2d 264, 267
(Mich. Ct. App. 2009). In 1999, the registry became available to the
public through the Internet. Mich. Comp. Laws § 28.728(2), as amended
by 1999 P.A. 85; Dipiazza, 778 N.W.2d at 267. Later amendments have
added offenses requiring registration, changed the duration of required
registration, and imposed additional registration requirements.

In 2005, SORA was amended by the Legislature to create “student
safety zones.” A student safety zone was defined as “the area that lies
1,000 feet or less from school property.” Mich. Comp. Laws § 28.733(f),
as added by 2005 P.A. 121. Offenders were generally precluded from

residing within student safety zones. § 28.735(1).

2 See 2014 P.A. 328, 2013 P.A. 2, 2013 P.A. 149, 2011 P.A. 17, 2011 P.A.
18, 2006 P.A. 46; 2006 P.A. 402, 2005 P.A. 121, 2005 P.A. 123, 2005 P.A.
127, 2005 P.A. 132, 2005 P.A. 301; 2005 P.A. 322, 2004 P.A. 237, 2004
P.A. 238, 2004 P.A. 240, 2002 P.A. 542, 1999 P.A. 85; 1996 P.A. 494,
1995 P.A. 10.

11
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Another amendment in 2005 precluded offenders from working or
loitering within student safety zones. Mich. Comp. Laws § 28.734, as
added by 2005 P.A. 127. These amendments because effective in 2006

and are commonly referred to as the 2006 SORA amendments.

2. The enactment of SORNA and SORNA’s
Constitutional status

On the federal side, in 2006, the United States Congress moved
toward a comprehensive set of federal standards to govern state sex
offender registration and notification programs by enacting SORNA, as
part of the Adam Walsh Child Protection and Safety Act. Pub. L. No.
109-248, §§ 102-155, 120 Stat. 587 (codified in part as amended at 34
U.S.C. §§ 20901 et seq.). The goals of SORNA include making the
federal and state:

systems more uniform and effective by repealing several
earlier federal laws that also (but less effectively) sought
uniformity; by setting forth comprehensive registration-
system standards; by making federal funding contingent on
States’ bringing their systems into compliance with those
standards; by requiring both state and federal sex offenders
to register with relevant jurisdictions (and to keep
registration information current); and by creating federal
criminal sanctions applicable to those who violate the Act’s
registration requirements.

Reynolds v. United States, 556 U.S. 432, 435 (2012).

12
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As Spending Clause legislation, SORNA conditions full grant
funding on a state’s substantial implementation of certain require-
ments. 34 U.S.C. § 20927(a). State registries must collect specific
information, such as names, residence, work, and school addresses,
physical descriptions, automobile descriptions and license plate
numbers, criminal history information, information on intended
international travel plans, and photographs. Id. § 20914(a), (b).
SORNA also classifiers offenders into tiers and sets minimum periods of
registration based on the nature and seriousness of the sex offense and
the offender’s history of recidivism. Id. §§ 20911(2)-(4), 20915. SORNA
requires that a state notify certain federal agencies regarding its
registrants. Id. § 20923. SORNA also provides for public dissemination
of certain information on Internet sites. Id. § 20920.

SORNA requires sex offenders to “register, and keep the
registration current, in each jurisdiction where the offender resides,
where the offender is an employee, and where the offender is a student”
by, “not later than 3 business days after each change of name,
residence, employment, or student status, appear[ing] in person in at

least 1 jurisdiction involved . . . and inform[ing] that jurisdiction of all

13
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changes in the information required for that offender in the sex offender
registry.” 34 U.S.C. § 20913(a), (c). The SORNA, however, does not
prohibit registrants from living or working in any particular location.

The Sixth Circuit has held that “[SORNA] does not increase the
punishment for the past conviction” and therefore its retroactive
application does not violate the Ex Post Facto Clause. United States v.
Felts, 674 F.3d 599, 606 (6th Cir. 2012); see also United States v.
Shannon, 511 F. App’x 487, 492 (6th Cir. 2013) (applying reasoning of
Smith and Felts to hold that SORNA’s juvenile registration require-
ments also did not present an ex post facto violation). In fact, this is the
“unanimous consensus among the circuits.” Felts, 674 F.3d 605-06.3

In 2011, Michigan’s SORA underwent significant changes to bring
the law into compliance with the federal SORNA. It was the manifest

intention of the Michigan Legislature.4

3 See also Am. Civil Liberties Union of Nevada v. Masto, 670 F.3d 1046,
1053 (9th Cir. 2012) (“Many of our sister circuits, however, have
considered this issue. Unanimously they have concluded that
retroactive imposition of SORNA requirements is constitutional.”).

4 See Ex. D, House Fiscal Agency Legislative Analysis of Senate Bills
188, 189 and 206, recognizing that amendments to SORA “would revise
the Sex Offenders Registration Act to conform to mandates under the
federal Sex Offenders Registration and Notification Act[.]”

14
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Under the 2011 amendments to SORA, sex offenders were
classified into three tiers according to the offenses of which they were
convicted. Mich. Comp. Laws § 28.722(r) to (w), as added by 2011 P.A.
17 (taking effect on April 12, 2011). Tier I offenders were required to
register for 15 years, Tier II offenders for 25 years, and Tier 111
offenders for life. § 28.725(10) to (12), as amended by 2011 P.A. 17.
Offenders were also required to report in person when they changed
residences, changed places of employment, discontinued employment,
enrolled as a student with institutions of higher education, discontinued
such enrollment, changed their names, temporarily resided at any place
other than their residence for more than seven days, established an e-
mail or instant message address or “any other [internet] designations,”
purchased or began regularly operating a vehicle, or discontinued such
ownership or operation. § 28.725 (1), as amended by 2011 P.A. 17.

3. Differences between SORNA and SORA and the
holding of Does #1-5

Michigan’s SORA goes beyond the baseline requirements of
SORNA in three significant ways that are particularly germane to the

Sixth Circuit’s ruling in Does #1-5.

15
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First, although SORNA (through its implementation guidelines,
73 Fed. Reg. at 38,059 (July 2, 2008)) requires a jurisdiction to make
public the sex offense for which an offender is registered, SORNA does
not require a State to make the tier classification viewable on the public
website as is provided in SORA. Mich. Comp. Laws § 28.728(2)(1).

Second, SORA goes beyond SORNA’s in-person reporting
requirements. SORNA requires jurisdictions to require periodic in-
person appearances to verify registration information and take a
photograph, and also specifies that such in-person appearances occur at
least annually to low-tier offenders and quarterly for higher-tier
offenders. 42 U.S.C. § 16916. SORNA further requires an offender to
appear in person to update a registration within three business days
after any change of name, residence, employment, or student status. 42
U.S.C. § 16913(c). SORA, in contrast, requires an offender to appear in
person to update when the offender intends to temporarily reside at any
place other than his or her residence for more than seven days, when
the offender establishes any electronic mail or instant message address,
or any other designations used in internet communications or postings,

and when the offender purchases or begins to regularly operate any

16
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vehicle, and when ownership or operation of the vehicle 1s discontinued.
Compare Mich. Comp. Laws § 28.725(1)(e)-(g) with 42 U.S.C.
§ 16914(a), 16915a(a).

Third, and finally, SORNA does not require a jurisdiction to
create any geographic exclusions or “student safety zones.” Michigan,
on the other hand, has done exactly that by enactment its statutory
scheme, see Mich. Comp. Laws §§ 28.734 to 28.736.

The specific areas where SORA has gone further than SORNA
was the focus of the Sixth Circuit’s decision in Does #1-5. Indeed, the
Sixth Circuit explained that SORA is punitive because of the aggregate
effect of these aspects of the law — all of which are the areas identified
above where SORA differs from SORNA. Specifically, the Court
reviewed these three statutory features that rendered the statute
punitive: (1) the student safety zones where an offender is not
permitted to live, work or loiter; (2) the public classification of a
offenders into tiers without an individualized assessment; and (3) the
requirements on offenders to appear in person to report even minor
changes to certain information. See Does #1-5, 834 F.3d at 702, 702—03,

705. The Court summed up this point based on these three attributes:

17
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A regulatory regime [1] that severely restricts where people
can live, work, and “loiter,” [2] that categorizes them into
tiers ostensibly corresponding to present dangerousness
without any individualized assessment thereof, and [3] that
requires time-consuming and cumbersome in-person
reporting, all supported by—at best—scant evidence that
such restrictions serve the professed purpose of keeping
Michigan communities safe, is something altogether
different from and more troubling than Alaska’s first-
generation registry law.

* % %
We conclude that Michigan’s SORA imposes punishment. Id. at
705 (brackets added).

While Does #1-5 explained that “the retroactive application of SORA's
2006 and 2011 amendments to Plaintiffs 1s unconstitutional, and it
must therefore cease,” 834 F.3d at 706, it was the cumulative effect of
these three specific provisions that compelled the Sixth Circuit’s
determination that the current SORA has “much in common with

&

banishment and public shaming,” “and has a number of similarities to
parole/probation.” Id. at 701, 703.5> If these three problematic

provisions of SORA may be severed, it would leave a constitutionally

valid Act that does not run afoul of Ex Post Facto.

5 For additional discussion regarding the differences between SORA and
SORNA, and how the provisions of SORA went beyond SORNA violated
the Ex Post Facto clause, see Ex E, Brief for United States as Amicus
Curiae, Snyder v. Does #1-5, U.S. S. Ct. No. 16-768, pp. 14-20.

18
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B. The provisions of SORA that differ from SORNA and
were identified as problematic by the Sixth Circuit
may be severed, and the remaining constitutional
portions may be applied retroactively.

Federal law favors severability. See INS v. Chadha, 462 U.S. 919,
934 (1983). It is also well settled under Michigan law that, although a
statute may be invalid or unconstitutional in part, the part that is valid
will be sustained where it can be separated from that part which is
void. Mathias v. Cramer, 40 N.W. 926, 927 (Mich. 1888). The statute
enforced after the invalid portion of the act is severed must, however, be
reasonable in light of the act as originally drafted. Caterpillar, Inc. v.
Dep’t of Treasury, 470 N.W.2d 80, 85 (Mich. Ct. App. 1991) rev'd on
other grounds, 488 N.W. 182 (Mich. 1991).

The Michigan Legislature has provided a general severability
clause that applies to all its enactments. The clause provides:

In the construction of the statutes of this state the following

rules shall be observed unless such construction would be

inconsistent with the manifest intent of the legislature, that

1s to say: If any portion of an act or the application thereof

to any person or circumstances shall be found to be invalid

by a court, such invalidity shall not affect the remaining

portions or applications of the act which can be given effect

without the invalid portion or application . . ., and to this

end acts are declared to be severable.

Mich. Comp. Laws § 8.5.

19
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At the outset, the Defendants concede that Sixth’s Circuits ruling
in Does #1-5 precludes the retroactive application of the 2006
amendments, Mich. Comp. Laws §§ 28.734 through 28.736, which are
SORA’s “student safety zone” provisions. These statutory provisions
are not required by SORNA. The remaining provisions of SORA can be
given effect without the 2006 amendments. The 2006 amendments are
separate provisions that operate independently from the rest of SORA.

The remaining question, accordingly, is whether the bulk of the
2011 amendments to SORA may be enforced without reference to the
problematic provisions identified by the Sixth Circuit in Does #1-5.
Applying the principles of severability as stated above, the answer is
yes, relying on the Legislature’s clear intent to make Michigan’s law
SORNA compliant. Like the 2006 amendments, the problematic 2011
provisions can be severed from the rest of SORA.

To begin, the requirement of Michigan law, Mich. Comp. Laws
§ 28.728(1), that an offender’s tier classification be made public can be
severed from the Act without compromising the effectiveness of the law.
Offenders will still be classified into tiers, but the tiers will not be made

public. SORNA does not require this information to be public.
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Further, SORA’s in-person reporting requirements, § 28.725(1)(e)-
(g), mandating that an offender appear in person to update certain
information may also be severed without compromising the Act:

when the offender intends to temporarily reside at any place other
than his or her residence for more than seven days;

when the offender establishes any electronic mail or instant

message address, or any other designations used in internet

communications or postings; and

when the offender purchases or begins to regularly operate any

vehicle, and when ownership or operation of the vehicle is

discontinued.
SORNA does not require this in-person reporting. Offenders would still
be required to appear in person to update a registration within three
business days after any change of name, residence, employment, or
student status. Mich. Comp. Laws § 28.725(1)(a)-(d). The reporting
requirements of Mich. Comp. Laws § 28.725(1)(e)-(g) are not “so
essential, and [] so interwoven with others, that it cannot be presumed
that the legislature intended the statute to operate otherwise than as a
whole.” Moore v. Fowinkle, 512 F.2d 629, 632 (6th Cir. 1975).

Severing the problematic provisions of SORA will not require this

Court to “re-write” the statute. The fact that they are not in separate

sections 1s not significant. Mich. State AFL-CIO v. Mich. Emp. Rel.
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Com’n, 538 N.W.2d 433, 447 (Mich. Ct. App. 1995). Indeed, the
provisions to be excised are discrete and easily removed, and line
drawing is not inherently complex. (See Ex. F, redlined version of
SORA excising problematic provisions identified by Court in Does #1-5
for offenders committed their offenses on or before April 12, 2011).
Here, SORA remains a constitutionally valid and enforceable law,
even retroactively, when the problematic provisions of the 2006 and
2011 amendments are severed, which gives effect to the clear legislative
intent to make Michigan law SORNA compliant. This approach is
consistent with the requirements Michigan law, Mich. Comp. Laws

§ 8.5, and the holding of Does #1-5.6

6 It should also be noted that Plaintiffs’ position regarding revival of
previous SORA versions is incorrect if somehow the entirety of the 2011
SORA amendments was found unconstitutional. Under Michigan law,
it has long been held that where a court has held a law invalid, it leaves
all preceding laws on that subject in force. McClellan v Recorder’s
Court, 201 N.W. 209, 212 (Mich. 1924). See also 1A Singer, Sutherland
Statutory Construction (6th ed), § 23:25, p 544 (“An unconstitutional
statute which purports to repeal a prior statute by specific provision
does not do so where, under standard rules governing separability, a
hiatus in the law would result from the impossibility of substituting the
invalid provisions for the legislation that was to be repealed ...”). And
Mich. Comp. Laws § 8.4 has no application here because the 2011
amendments to SORA were not repealed. This means that if the
entirety of the 2011 amendments of SORA were struck, prior versions of
SORA remain in force so long as they are not held unconstitutional.
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III. Plaintiffs are not entitled to interim injunctive relief
because they cannot demonstrate a likelihood of success
on the merits of their claims.

Plaintiffs’ remaining claim asking for interim relief is based upon
the same flawed assumption as their severability analysis. Contrary to
Plaintiffs’ position, not every piece of SORA that was added in 2011 is
necessarily unconstitutional and must be excised from the Act. Thus,
Plaintiffs are not entitled to interim relief.

In determining whether to grant a preliminary injunction, the
following four factors are considered:

e whether the movant has demonstrated a strong likelihood of
success on the merits;

e whether he would suffer irreparable injury without the injunction;

e whether the injunction would cause substantial harm to others;
and

e whether issuing the injunction would serve the public interest.

Doe v. Univ. of Cincinnati, 872 F.3d 393, 399 (6th Cir. 2017).
Although the four factors “are factors to be balanced” and “not
prerequisites to be met,” a preliminary injunction cannot issue where
“there 1s simply no likelihood of success on the merits....” Id. (internal
quotation marks omitted). “When a party seeks a preliminary

injunction on the basis of a potential constitutional violation, the
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likelihood of success on the merits often will be the determinative
factor.” Obama for Am. v. Husted, 697 F.3d 423, 436 (6th Cir. 2012).

Importantly, “[t]he party seeking the preliminary injunction bears
the burden of justifying such relief, including showing irreparable harm
and likelihood of success,” and he faces a “much more stringent
[standard] than the proof required to survive a summary judgment
motion” because a preliminary injunction is “an extraordinary remedy.”
McNeilly v. Land, 684 F.3d 611, 615 (6th Cir. 2012). It is “reserved only
for cases where it is necessary to preserve the status quo until trial.”
Hall v. Edgewood Partners, 878 F.3d 524, 526 (6th Cir. 2017).

Here, Plaintiffs are not entitled to broad injunctive relief because
they cannot demonstrate a likelihood of success on the merits of their
claims. For the reasons stated in Section II, the retroactive application
of portions of SORA’s 2011 amendments is constitutional.

Indeed, continued retroactive enforcement of portions of the 2011
amendments 1s consistent with the requirements of the federal SORNA,
and federal courts have consistently and universally held that SORNA
passes constitutional muster. The unconstitutional portions of SORA’s

2006 and 2011 amendments that are inconsistent with SORNA may be
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severed from the rest of the Act, and the remaining constitutional
portions may be applied retroactively.” Under these circumstances,

Plaintiffs are not entitled to interim relief.

CONCLUSION AND RELIEF SOUGHT

Defendants respectfully request that this Court certify the
severability question to the Michigan Supreme Court, or, alternatively,
Defendants request that this Court hold that unconstitutional portions
of SORA’s 2011 amendments that are inconsistent with SORNA may be
severed from the rest of the Act, and the remaining constitutional

portions may be applied retroactively.

7 Plaintiffs provide no authority for their contention that Defendants,
and not Plaintiffs, should bear the burden of providing notice to class
members. Further, Plaintiffs have not established that “all prosecutors
and all Michigan law enforcement personnel who have responsibility for
enforcing SORA” are those “in active concert or participation” with the
Defendants such that Defendants are required to provide notice to them
under Fed. R. Civ. P. 65.
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Respectfully submitted,

Dana Nessel
Attorney General

s/Joseph T. Froehlich
Joseph T. Froehlich
Assistant Attorney General
Attorney for Defendants
State Operations Division
P. O. Box 30754
Lansing, MI 48909
517.335.7573
froehlichjl@michigan.gov
Dated: October 22, 2019 P71887

CERTIFICATE OF SERVICE (E-FILE)

I hereby certify that on October 22, 2019, I electronically filed the above
document(s) with the Clerk of the Court using the ECF System, which

will provide electronic copies to counsel of record.

s/Joseph T. Froehlich
Joseph T. Froehlich
Assistant Attorney General
Attorney for Defendants
State Operations Division
P. O. Box 30754

Lansing, MI 48909
517.335.7573
froehlichjl@michigan.gov
P71887
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O rd e r Michigan Supreme Court

Lansing, Michigan

June 19, 2019 Bridget M. McCormack,
Chief Justice
148981 David F. Viviano,

Chief Justice Pro Tem

Stephen J. Markman
Brian K. Zahra
Richard H. Bernstein
PEOPLE OF THE STATE OF MICHIGAN, Elizabeth T. Clement
Plaintiff-Appellee, Megan K. Cav?nagh,
% SC: 148981
COA: 319642
Muskegon CC: 12-062665-FH
PAUL J. BETTS, JR.,
Defendant-Appellant.

On March 6, 2019, the Court heard oral argument on the application for leave to
appeal the February 27, 2014 order of the Court of Appeals. On order of the Court, the
application is again considered, and it is GRANTED. The parties shall include among
the issues to be briefed: (1) whether the requirements of the Sex Offenders Registration
Act (SORA), MCL 28.721 et seq., taken as a whole, amount to “punishment” for
purposes of the Ex Post Facto Clauses of the Michigan and United States Constitutions,
US Const, art I, 8 10; Const 1963, art 1, 8 10; see People v Earl, 495 Mich 33 (2014), see
also Does #1-5 v Snyder, 834 F3d 696, 703-706 (CA 6, 2016), cert den sub nom Snyder v
John Does #1-5, 138 S Ct 55 (Oct 2, 2017); (2) if SORA, as a whole, constitutes
punishment, whether it became punitive only upon the enactment of a certain provision or
group of provisions added after the initial version of SORA was enacted; (3) if SORA
only became punitive after a particular enactment, whether a resulting ex post facto
violation would be remedied by applying the version of SORA in effect before it
transformed into a punishment or whether a different remedy applies, see Weaver v
Graham, 450 US 24, 36 n 22 (1981) (“the proper relief . . . is to remand to permit the
state court to apply, if possible, the law in place when his crime occurred.”); (4) if one or
more discrete provisions of SORA, or groups of provisions, are found to be ex post facto
punishments, whether the remaining provisions can be given effect retroactively without
applying the ex post facto provisions, see MCL 8.5; (5) what consequences would arise if
the remaining provisions could not be given retroactive effect; and (6) whether the
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answers to these questions require the reversal of the defendant’s conviction pursuant to
MCL 28.729 for failure to register under SORA.

The Attorney General, the Criminal Defense Attorneys of Michigan, the
Prosecuting Attorneys Association of Michigan, and the American Civil Liberties Union
of Michigan are invited to file briefs amicus curiae. Other persons or groups interested in
the determination of the issues presented in this case may move the Court for permission
to file briefs amicus curiae.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

June 19, 2019 W e
A\ A\)

Clerk
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STATE OF MICHIGAN
IN THE SUPREME COURT

PEOPLE OF THE STATE OF MICHIGAN
Supreme Court No. 148981
Plaintitt-Appellee
Court of Appeals No. 319642
_VS_
Circuit Court No. 12-62665-FH
PAUL J. BETTS, JR.

Defendant-Appellant.

MUSKEGON COUNTY PROSECUTOR
Attorney for Plamntiff-Appellee

NV ZT:68 1T 610Z/11/6 DSIN A4q AAATADTI

STATE APPELLATE DEFENDER OFFICE
Attorney for Defendant-Appellant

SECOND MOTION TO EXTEND TIME TO FILE BRIEF

NOW COMES PAUL ]. BETTS, JR., through his counsel, the STATE
APPELLATE DEFENDER OFFICE, by Jessica Zimbelman, and moves this Honorable
Court to grant an extension of time for filing his brief to December 12, 2019 and states the
tollowing;

1. On June 19, 2019, this Court granted Mr. Betts’ application for leave to appeal.
In the order granting the application, this Court asked the parties and amici to address six

different questions. [MSC ordet, 6/19/19].
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2. This Court previously granted an extension to September 25, 2019, based on 3
the following reasons: Counsel filed a supplemental authority with this Court on May 24, 2019,
which was a declaratory judgment entered in Does #7-6 v Snyder (“Does II”), Eastern District of
Michigan Docket No. 2:16-cv-13137 (Cleland, J.) that the Sex Offender Registration Act is
punishment “and that the ex post facto application of the 2006 and 2011 amendments is
uaconstitutional.” The court deferred for 90 days the question of whether the declaratory
judgment applied to Mr. Betts and others with open criminal appeals or civil cases. The court

also deferred any ruling on injunctive relief for 90 days, giving the Legislature time to amend

WV Z1:6S:11 610Z/11/6 DS AQ AATIZDTT

the statute. The 90-day deadline for the Legislature to act expired on August 21, 2019,

3. The Legislature did not act within the window provided by the federal district
court. On August 27, 2019, Judge Cleland issued an order setting a briefing schedule. Om’en
attached. The issues the patties will be addressing are similar to some of the questions
presented by this Court i its June order.

4. By counsel’s calculations, all briefing will be submitted by November 12, 2019.
Thetefore, counsel now seeks an extension until December 12, 2019 to file the brief, given the
ovetlap in issues and the possible certification of questions to this Court from the federal

district coutt.
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WHEREFORE, for the reasons stated above, Mr. Betts asks that this Coutt grant this

request to extend the time for filing his supplemental brief to December 12, 2019.

Respectfully submitted,
STATE APPELLATE DEFENDER OFFICE

/s/ Jessica Zimbelman
BY:

JESSICA ZIMBELMAN (P72042)
MAACS Litigation Support Counsel and
Special Assistant Defender

200 North Washington

Suite 250

Lansing, MI 48913

(517) 334-6069

NV T1:6S 11 6107/11/6 DS A9 QHAIZDTY

Date: September 11, 2019
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Honorable Robert H. Cleland
Magistrate Judge David R. Grand

EXHIBIT C

Opinion and Order
Cain v. Snyder, et al., USDC-ED No. 19-10243
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DERRICK CAIN,

Plaintiff,
V. Case No. 19-10243
SNYDER et al.,

Defendants.
/

OPINION AND ORDER DENYING PLAINTIFF'S
MOTION FOR PRELIMINARY INJUNCTION

This pro se case was recently transferred to the undersigned as a companion to
Does v. Snyder, No. 16-cv-13137 (“Does I1”), which is a class action certified under
Federal Rule of Civil Procedure 23(b)(2). Both this case and Does Il challenge the
constitutionality of portions of Michigan’s Sex Offender Registration Act (“SORA”).
Presently before the court is Plaintiff’s Motion for Preliminary Injunction in which Plaintiff
requests that Defendants be permanently enjoined from enforcing against him all post-
1997 amendments to SORA. (ECF No. 18, PagelD 85.) The court will deny this motion.

Plaintiff fails to demonstrate the likely success of his claims. Plaintiff relies on
Does #1-5 v. Snyder, 834 F.3d 696 (6th Cir. 2016) for his assertion that all post-1997
SORA amendments are unconstitutional; however, Does #1-5 addressed only portions
of the 2006 and 2011 amendments to SORA—it did not broadly invalidate all post-1997
amendments as Plaintiff suggests. Additionally, the type of injunctive relief Plaintiff
requests is the same type of relief currently being litigated in Does II. Plaintiff is a

member of the certified Rule 23(b)(2) class in Does Il and as such, he cannot opt out of
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the class or separately litigate his claims. The Supreme Court has explained that “[t]he
key to the (b)(2) class is ‘the indivisible nature of the injunctive or declaratory remedy
warranted—the notion that the conduct is such that it can be enjoined or declared
unlawful only as to all of the class members or as to none of them.” Walmart-Stores,
Inc. v. Dukes, 564 U.S. 338, 361 (2011) (quoting Nagareda, Class Certification in the
Age of Aggregate Proof, 84 N.Y.U. L. Rev. 97, 132 (2009). The court has stayed Does I
while the parties attempt to reach a legislative resolution to the case. The court will not
award relief to any individual plaintiff while the overarching Does Il case is stayed.
Accordingly,

IT IS ORDERED that Plaintiff’s Motion for Preliminary Injunction (ECF No. 18) is
DENIED.

s/Robert H. Cleland

ROBERT H. CLELAND
UNITED STATES DISTRICT JUDGE

Dated: June 5, 2019

| hereby certify that a copy of the foregoing document was mailed to counsel of record
on this date, June 5, 2019, by electronic and/or ordinary mail.

s/Lisa Wagner
Case Manager and Deputy Clerk
(810) 292-6522

S:\Cleland\Cleland\HEK\Civil\19-10243.CAIN.deny.preliminary.injuction.HEK.docx
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House Fiscal Legislative Analysis
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s v ol e
Legislative Analysis Fls?,‘;m"“-

Mitchel! Bean, Direclor
SEX QFFENDER REGISTRATION REVISIONS Phone; (517} 373-8080
hitp:#vwww, house,mi govhia

Senaie Bill 188 with House commitice amendments
Senate Bill 189 with House committee amendments
Senate Bill 206 as introduced

Spanser: Sea, Phil Paviov

House Commitiee: Judiciary

Senate Committes: Judiciary

First Analysis (3-22-11)

BRIEF SUMMARY: Together, Senate Bills 188 and 189 would revise the Sex Offenders
Repistration Act to conform to mandates under the federal Sex Offenders Registration
and Notification Act, part of the Adam Walsh Act. Senate Bill 189 would also repeal two
obsolete sections of the act, Senate Bill 206 would incorporate in the sentencing
guidelines a change in the maximum sentence for failing to update registration
information or report as scheduled,

Nd $¥-0C-€ 810C/£T/01 OSIN 49 IATFOTT

FISCAL IMPACT: Senate Bills 188 and 189 would have an indeterminate fiscal impact on
state and local governments, and Senate Bill 206 would have no fiscal impact on either as
discussed later in the analysis. As noted later, in Fiscal Information, if these bills do not
become law, the state may lose up to 10% in Federal Byme Grant funds.

THE APPARENT PROBLEM:

The federal Adam Walsh Child Protection and Safety Act (AWA) was enacted in 2006.
One provision of the AWA created the Sex Offender Registration and Motification Act
(SORNA), which mandates a national sex offender registry and establishes a set of
minimum standards for sex offender registration and notification with which each state
must comply. Failure to comply with SORNA will result in a state Josing 10 percent of
Byme Justice Grant funding used to support law enforcement efforts. Numerous
provisions of the federal act (SORNA) are different from these in the state Sex Offenders
Registration Act; therefore, legislation is needed to revise the statute to conform to the
requirements of SORNA. Though SORNA allows states some latitude, the legislation
must conform substantially to SORNA in order to continue to receive the full grant
amonunt,

THE CONTENT OF THE BiILLS:

Currently, a person who is convicted or found responsible for certain listed offenses is
required to register with law enforcement and is placed on the sex offenders registry for a
minimum of 25 years; serious offenses require registration for life. Recent amendments
allowed for certain juvenile offenders to petition to shorten the time they are required Lo
register. The Michigan State Police {MSP) maintains one database for law enforcement
purposes and another less comprehensive one that is accessible to the public. Individuals

Analysis available at hpfwww.legistalure.migov Pape | of 11
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who fail to comply with the registration and reparting requirements of the act are subject
to ctiminal penalties.

Senate Bilis 188, 189, and 206

With the exception of one provision in Senate Bill 188, the legislation would take effect
Iuly 1, 2011, (That exception is a provision that would require the Michigan State Police
to mail a notice to each individual registered under the current act who is not currently
incarcerated in & prison explaining the individual's duties under the act as amended, and it
would take effect immediately). Senate Bills 188 and 189 are tie-barred to each other and
Senate Bill 206 is tie-barred to Senate Bill 189.

The bills are intended to apply to currently registered sex offenders, offenses for which
the prosecution is pending or has not yet begun as of the legislation’s effective date, and
offenses committed afier the effective date. However, as currently worded, the bills

- would be prospective in nature, applying only to offenses committed afier the effective
date or committed before that date but for which the prosecution is pending or has not yet
begun,

W S#:0T:€ 810T/€T/01 OSIN 49 HATIDTA

Significant changes to the Sex Offenders Regisiration Act (SORA) by Senate Bills 188
and 189 include the following:

Offenses requiring registration

o Revise the definition of “"convicted" to include offenders assigned to youthful
trainee status before October 1, 2004, if they are convicted of any other felonies
after July 1, 2011; exclude offenders assigned to youthful trainee status whose
petition under curent law to reduce the time required to register as a sex offender
has been granted; and include offenders adjudicated as juveniles only if they were
at Teast 14 years of age at the time of the offense and the order of disposition was
for a Tier 1M offense.

o Redefine "listed offense” to instead mean a Tier 1, Tier IL or Tier LI offense, with
Tier 1 being the least serious, and define those terms. (Sec Background
Information)

o Require a registration period of 15 years for a Tier [ offense, 23 years For 2 Tier [T
offense, and life for a Tier [1I offense.

o Reguire Tier 1 offenders to report annually, Tier TI offenders to report twice a
year, and Tier 1I] offenders to report quarterly.

o Exclude from certain Tier H offenses consensual incidents involving 2 minor
vietm who was at least 13 years of age but less than 16 if the actor was not mare
than 4 years older, and #lso certain offenses involving 2 minor victim who was 16
or 17 years of age and who was not under the custodial authority of the actor at
the time of the viplation. Define "custodial authority."

o Exclude from certain Tier 1T offenses consensual incidents involving a minor
victim who was at least 13 years of age but less than 16 if the actor was not more
than 4 years older.

o Define "minor" as a viclim of a listed offense who was less than 18 years af the
time of the offense.

Anulysis availible at hup:ffivww,[cgislnturc,mi‘gev 58 198, 189 & 206 as reported  Page 2of 11
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o Exclude from registration those offenses that involve a consensual relationship
between parolees or probetioners with Department of Corrections' employees or
employees of a county sheriff's office if no position of authority over the victim
was used to coerce or otherwise encourage the victim to engage in sexual conduct.

Registration reauirements

o Extend the jurisdictions in which ragistration is required 50 as to include federally
recogrized Indian tribes that elect to fiunction as a registration jurisdiction.

o Redefine “residence” to mean the village, city, or lfownship where a homeless
person spends the majority of time to make it easier for the homeless or
individuals without a permanent residence {o comply with reporting requirements.

o Extend the registration and reporting requitements to an individual who was
previously convicted of a listed offense but who, at that time, was not required to
register under the SORA but who Is convicted of any other felony on or afier July
1,2011.

o Shorten the time period required for registering or reporting status changes for
varions scenarios from 14 days or 10 days to “immediately" and define that term
to mean 3 business days.

o Require a nonresident convicted of a listed offense in Michigan on or after July 1,
2011, to register under the act; the reporting requirements would not apply as long
as the person remains z nooresident, The nonresident would have to have a
photograph tzken as required under the act.

o Require notification of at least 21 days before changing a domicile or residence to
another country or travels to another country for more than seven days.

o Specify that the reporting requirements would not apply to enrollment in an online
or correspondence program at an iustitution of higher leamning.

o If the photograph submitted for the SORA did not resemble the offender in
appearance, require the officer or authorized employee of the registering authority
to require the individual to obtain a current photograph.

o Increase the original registration fee from $35 to $50 and allocate $30 (instead of
$20) to the MSP For deposit in the Sex Offenders Registration Fund and $20
{instead of $10) to be retained by the court, local law enforcement agency,
sherifP's department or department post. The fee could be waived for 90 days for
an individual who was indigent.

o Require additional information and pakm prints to be provided when a person
registers. This includes alizses, nicknames, and ethnic or Tribal names; name and
address of each employer; name and address of any school attended; all telephane
pumbers registered or routinely used; all electronic mail addresses, instant
message addresses, and login names or other identifiers used by the individual
when signing in to those systems; vehicle information, including license plate,
registration number, and description of any motor vebicle, aircraft, or vessel
owned or regularly operated by the individual, as well 2s locations where the
vehicles or vessels are habitually kept or stored; driver license number; digital
copy of passport or immigration documents, and occupational and professional
licensing information,

W SH:0T:€ 810T/£T/0T OSIN 4q HATIDTH
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o Require a registration to also include an electronic copy of the offender’s driver
license or state ID, including the photograph required under the act; the text of the
provision of law defining the criminal offense for which the offender is registered;
any outstanding arrest warrant information; the individual's tier clasgsification; an
idenlifier indicating whether a DNA sample had been collected and any DNA
profile entered into the federal Combined DNA Index System {CODIS) the
complete criminal history record; the DOC number and status of parole,
probation, or supervised release; and the FBI number.

o IF an individual did not register or update registration information when required,
require the law enforcement agency responsible for registering the individual to,
among other things, determine whether the individual has absconded ar is
otherwise unlocatable, notify the MSP, revise the information in the registry to
reflect that the person has absconded, seck an arrest warrant, and enter the
individual into the National Crime Information Center Wanied Person. File if
appropriate.

o Require MSP, when notified of a failure to register or report, to notify the U.S.
Marshall’s Service and update the National Sex Offender Regisiry that the
individual absconded or is unlocatable.

WA SH0T:€ 8T0Z/ST/0T DS Aq AFATEOTE

Reporting requirements

A resident who s required to be registered under the act must report in person and notity
the registering authority having jurisdiction where his or her residence or domicile is
located immediately (defined to mean three business days) after any of the following
occur:

o Changes or vacates his or her residence or domicile.

o Changes his or her place of employment, or employment is discontinued.

o Enrolls as a student with an institution of higher learning, or entollment is
discontinued. '

o Changes his or her name,

o Intends to temporarily reside at any place other than his or her residence for more
than seven days.

o Establishes any electronic mail or instant message address, or any other
desipnations used in Internet communications or postings.

o Purchases ot begins to regularly operate any vehicle, and when ownership or
operation of the vehicle is discontinued.

A nonresident required to register under the act who works in Michigan must report in
person and notify the registering authority immediately of a change in place of
employment or if employment is discontinued.

A sheriff's department must notify the MSP and provide notice of the location of the
individual's proposed place of residence or domicile before releasing an individual from a
eounty jail who is required to register. A similar provision for individuals facing release
from prison already is in the act.

Anclysis available gt btip:fwww.legistature.mi.gov SB i8R, 189 & 206 as reported  Page d of [1
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Law enforcement and public databases

Q

=}

Require all the revised registration information 10 be included in the law
enforcement database.

Specify additional information that would have to be included in the public
database and specify information that could not be on the public database; for
tnsiance, the victim's name or offender's Social Security number.

Exclude from inclusion on the public database certain registered juvenile
offendars, an individual registered solely for being the subject of an order of
disposition or other adjudication in a juvenile matter in another state or country,
or an individual registered solely because he or she had been convicted of a single
Tier 1 offense.

Delete a provision under which a person who commitied criminal sexual conduet
in the first- or third-degree as a juvenile is kept off the public database uniil he or
she furns 18,

Index the compilation of individuals on the public database alphabetically by
village, city, fownship, and county and geographically as appropriate in addition
to zip code.

If MSP determines that a person completes his or her registration period or is no
longer required to register under the act, require MSP to remove the person’s
registration information from both databases within 7 days of the determination,

Pelition to discontinug resistration

o

Allow an individual to petition, and a court to grant the petition, to discontinue
registration under the act if certain criteriz have been met, such as completing an
approved sex offender treatment program and not being convicted of any felony
or listed offense since conviction or release from incarceration, A Tier | offender
could petition 10 years or more after conviction or release from prison, whichever
was later, Certain Tier 111 juvenile offenders could petition after 25 or more years
from the date of adjudication or release from confinement, which ever occurred
last.

Allow certain juvenile Tier I, I, or Ii offenders ("Romeo and Juliet” cases) to
petition, and a court to grant the petition, with no waiting period.

Require a court to deny & petition if the petitioner was determined fo be a
continuing threat to the public and specify criteria for making that determination.
Allow a presentence hearing for certain. Tier TI and TTI juvenile offenders who
pled guilty or were found to be puilty to determine if they are eligible for
exclusion from the registry. The court's decision would be appealable as a matter
of right by either the prosecuting attorney or defendant. Except for what is known
as the "rape shield,” the rules of evidence would not apply. The viclim would
have to be given notice of the hearing and could, among other things, submit a
written statement to the court.

Penalties

Q

Analysis pvailable ot http:ifwww legistamre. migoy

Delete two misdemeanor offenses and a felony offense pertaining to violations of
Section 52 of the act {reporting requirements) and replace them with a

SB 188, 189 & 206 us reporiead  Pape Sof 1
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misdemeanor offense punishable by imprisonment for not more than 2 years or a
fine of not more than $2,000, or both.

MCL 28,722 et al. (Senate Bill 188)
MCL 28.726 et al. {Senate Bill 189)

Senate Bill 206

The bill would amend the Code of Criminal Procedure (MCL 777.11b} to revise the
sentencing guidelines 50 45 to incorporate the change to the felony penalty for a violation
of Section 3z of the act proposed by Senate Bill 189. The bill would delete the current
reference {o a third or subsequent offense and instead indicate a statutory maximum of
two years for failing to update a sex offender repistration.

HOUSE COMMITTEE ACTION:

The House Committee adopted a series of amendments to Senate Bill 188 that were
primarily techrical in nature; the more substantive amendments would do the following:

- I §¥0C:€ 810T/€C/01 OSIN 49 QHATEDT

o Revise the definition of the term “custodial authority” to exclude as an offense
requiring registration, incidents involving consensual relationships between a
corrections officer or county sherifi's deputy with 4 person who was under the
jurisdiction of the Department of Corrections or a county, respectively, if the
officer did not use his or her position of autharity to coerce the sexual conduct.

o Allow a presentence hearing for certain Tier I and 11T juvenile offenders tried as
adulis to determine if they are eligible for exclusion from the registry. The court's
decision would be appealable as a matter of right by either the prosecuting
attorney or defendant. Except for what is known a5 the "rape shield," the rules of
evidence would not apply. The victim would have to be given notice of the
hearing and could, among ether things, submif a written statement to the court.

Amendments to Senate Bill 189 were largely technical in nature.

In addition, amendmenis were adopled to both Senate Bills 188 and 189 to apply the
provisions to "pipeline” cases — meaning cases in which the offense was committed
before the bills' effective date but for which the prosscution was still pending or had not
yet been commenced by the bills' effective date. However, as worded, the amendments
instead apply the bills’ provisions only to pipeline cases and to offenses commitied after
the bills' effective date of July 1, 201 1. (It is anticipated that this will be corrected.)

BACKGROUND INFORMATION:

Tier I Offense
A Tier T offense would mean one or more of the following:

o Knowingly possessing child sexually abusive activity or material.
o Indecent exposore with fondling of self, if victim is a minor.

Analysis availuble at hitp:fwww legislature. i gov SB 188, 189 & 206 as reporied  Page 6ol'11
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o Unlawful imprisonment (restraining the person), if victim is a minor,

o Criminal sexual conduct (CSC) IV (zontact) or assault with intent to commit CSC
II {contact) if victim is {8 years or older,

o 8arveillance of or distribution of recording, photopraph, or visual image of
individual with reasonable expectation of privacy if victim is a minor,

o Any other violation of a state law or local ordinance, other than a Tier I1 or Tier
11T offense, that by its nature constitutes a sexual offense against a minar.

o An offense commitied by a person who was, at the time of the offense, a sexually
delinquent person (defined in Section 10a of the penal code as any person whose
sexual behavior is characterized by repetitive or compulsive acts which indicate a
distegard of consequences or the recognized rights of others, or by the use of
force upon another person in attempting sex relations, or by the commission of
sexual agpressions against children under the age of 16,

o An attempt or conspiracy to commit an offense deseribed above.

- o An offense substantially similar to an offense described above under a law of the
U.5., any other state or country, or under Tribal or military law.

N SP:0Z:€ 8T0T/€T/0T OSIN 49 IATIOAY

Tier II Offender and Tier 11 Offenses
A Tier 1l offender would mean either a Tier I offender whe is subsequently convicted of

another Tier | offense or an individual convicted of a Tier Il offense who is not a2 Tier HI
offender.

A Tier 1T offense would mean one or more of the following;

o Accosting, enticing or soliciting a child less than 16 years of age for Immoral
purpose.

¢ Persuading, inducing, enticing, coercing, causing, or knowingly allowing a child
to engage in a child sexually abusive activity for the purpose of producing any
child sexually abusive material, or distributing or financing the distribution of
child sexually abusive material.

o Using the Internet or a computer to commif child sexually abusive activity or CSC
offenses.

o Sodomy against a minor unless: (1) the victim consented, the victin was at least
13 years of age but less than 16 al the fime of the violation, and the Individual was
not more than four years older than the victim; or, (2) the victim consented, the
victim was 16 or 17 years of age at the time of the violation, und the victim was
not under the custodial authority of the individual at the time of the violation.

@ Gross indecency between males, females, or males and females if victim was 13
years of age or older but less than 18 nnless; (1) the victim consented, the victim
wag at least 13 years of age but less than 16 at the time of the violation, and the
individuzl was not more than four years older than the victim: or, (2) the victim
consented, the victim was 16 or 17 years of age at the time of the violation, and
the victim was not under the custodial authority of the individual at the time of the
viglation,

o Soliciting to commit prostitution if victing is a minor,

o Pandering.

Analysis availuble at httpsffwww. legiskature. mi.goy 5B 188, 149 & 206 as reported Page 7ol f1
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o C5C M, C5C IV, ar assault with intent to commit CSC 11 unless the victim
consenled, the victim was at least 13 years of age but less than 16 at the time of
the violation, and the individual was not more than four years oider than the
victim,

o CSCIIif the victim is 18 years of age or older.

An atiempt or conspiracy to commit any of the above,

o An offense substantially similar to an offense described above under a law of the
U.S., any other state or country, or under Tribal or military law.

G

Hier I Offerder and Tier 11 Offense

A Tier TIT offender would mean a Tier IT offender subsequently convicted of a Tier I or
Tier 11 offense or an individual convicted of a Tier 1I offense. A Tier T offense would
mean one or more of the following:

- @ Gross indecency with victim less than 13 years of age.

o Kidnapping if victim a minor,

o Taking or enticing child less than 14 years of age with intent to conceal child
from parents.

o CSC I, CSC I1], or assault with intent to commit CSC with sexual penetration
unless the victim consented, the victitn was at least 13 years of age but less than
16 at the time of the viclation, and the individual was not more than four years
older than the victim.

o CSCITor attempt to commit CSC [T if victim less than 13 years of age.

© An atlempt or conspiracy to commit any of the above.

o An offense substantially similar to an offense described above under a law of the
U.S., any other state or country, or under Tribal or military law,

N SP:0T:€-8107/€2/01 DS 44 AHATEDTY

FISCAL INFORMATION:

Senate Bills 188 and 189 would have an indeterminate fiscal impact on state and local
government and SB 206 would have no fiscal impact on state and local govemment,

Senate Bills 188 and 189 are required in order for the state to be in compliance with
changes to the Federal Sex Offender Registration and Notification Act (SORNA). If
these bills do not become law, the state may lose up to 10% in Federal Byme Grant
funds. -These funds are primarily used for multijurisdictional drug enforcement teams
made up of troopers and local law enforcement officers, Additionally, the State Police

budget contains $1.8 million in Byre funds as an interdepartmental grant to the Judiciary
for the drug treatment court program.

Under SB 188, the sex offender registration fee would inerease from $35 to 350, where
the State Police would receive an additional $5 and local law enforcement agencies
would recefve an additional $10. The $5 increase for the State Police would be used for
information systems upgrades and program enhancements to be in compliance with the
federal laws. The $10 received by local agencies would likely cover some administrative
costs incurred by these agencies,

Analysis available ul htptwww. fegislature.mi pov SB 188, 189 & 206 s reporied  Page 8 of 1)
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ARGUMENTS:

For;

Critics of the Michigan Sex Offenders Registry have long maintained that the regisiry
includes so many names of people that do not pose any danger of reoffending or pose any
risk of predatory behaviors as to weaken the registry to the point of being useless. Under
the SORNA amendments, soms offenses that currently require regisiration will no longer
be counted as a listed offense, In addition, many juvenile offenders will no tonger have
to register as sex offenders and many adults and juveniles who still have to register will
na longer be on the public website. Only the most serious crimes, such as forcible rapes,
will reguire lifetime registration and teporting,

To comply with SORNA, more stringent registration and reporting requirements must be
adopted. In addition to palm prints, much more information will be collected when 2
person registers. Some of this information will be posted on the public website. The
public website will also enable people to search by city or township rather than just by
zip code, Registered offenders will be required to report in person whenever impotiant
changes occur, such as buying or selling a car (important since the commission of many
sex crimes involve vehicles) or changing employment.

N $+:0T°€ 8TOT/EZ/0T DSIN A9 AIAIIDTY

A House committee amendment would resolve an issue addressed in legislation in
previous sessions that failed to be enacted. Specifically, the bills would exempt
corrections officers and county law enforcement officialy from registering as sex
offenders when in dating relationships with parolees or probations when the relationship
did not involve the abuse of custodial authority, These amendments address situatjons
such as the sheriff's deputy who ended up on the registry because of having sex with his
live-in girlfriend after she was arrested for 2 misdemeanor offense, and the corrections
officer who was placed on the registry after having a consensual affair with a2 man she
had first met when he was incarcerated and then later ran into after he was paroled.

The bills are not perfect and do not address or resolve all inequities in registering or
reporting, but they represent a vast improvement over the current registry. The bills
remove many persons who pose litile risk of resffending or who are not predators,
provide better tracking of registered offenders through increased reporting requirements -
all of which sheuld improve the usefitlness of the registry and increase public safety.

Against;

When consgent is disputed in certain cases, despite n conviction, Senate Bill 188 would
require a trial court fo conduct a hearing before sentencing to determine whether the
defendant meets exemplion criteriz, However, the bill puts the burden of proof on the
defendant to prove the sex or sexual contact was consensual rather than on the prosecutor
to prove force or coercion. According to defense altomeys, proving a "negative"
(meaning no coercion) is nearly impossible. Instead, the bill should require the
prosecutor to prove coercion if he or she believes the facts support such a contention.

Analysis available a1 httpieww.lepishsture.mi, fov SB 188, 189 & 206 as reported  Page Sof 11
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The bills still require persons whose convictions were set aside or dismissed to register,
This creates a situation where persons lawfully put “no prior convictions” on job
applications only to be fired later or needlessly scrutinized when employers realize that
they are on the public registry. Other states have exempted from the public registry
offenses that have been expunged, set aside, or dismissed and Michigan should follow
their example,

The elements of an offense for which juveniles would still have to register, even if
adjudicated as a juvenile, would still leave many juveniles on the registry. This is
unnecessary as the focus of juvenile court is rehabilitation, and juveniles are very
receptive to rehabilitation as evidenced by a recidivism rate for juvenile sex offenders of
just 5 percent. The legislation is much harsher than what SORNA requires and should be
amended to it the facts of juvenile sex offenses.

The bills require much more personal information to be included on the pubtic website,
Some offenders fear that the bills will therefore increase their risks for identity theft. Ttis
hard enough for these people to obtain housing and employment with good credit; if jobs
or housing are lost due to being targeted by information posted on the public regisiry, it
tould increase the risk that those individuals would reoffend as housing and employment
are proven as playing a major role in reducing recidivism rates.
Respanse:

Unfortunately, the state is up against a federally-imposed deadline that is Fast
approaching. In addition, it is not clear at this time what types of variations can be
adopted by a state and stilf be considered to be in "substantial compliance® with SORNA.,
1t is better to enact the fegislation in time fo continue to receive the full Byme Grant and
then to tackle some of the issues raised by defense attorneys, court personnel, advocates,
and those on the regisiry, Once the framework is approved by federal regulators, it may
be easier to determine where the registry can be tweaked to address the concerns raised.
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POSTTIONS:
The Michigan State Police supports the bills, (3-17-11)
The Michigan Probate Judges Association testified in support of the bills. (3-17-11)

The Prosecuting Attorneys Association of Michigan indicated support for the bills, (3-
17-11)

The 17th Judicial Circuit Court-Family Division indicated support for the bill if
amendments were adopted to, among other things, not mandate registration for juveniles
aged 14-17 for CSC crimes or gross indecency when the victim was younger than 13;
eliminate gross indecency from the list of offenses for which juveniles must register;
eliminate CSC 2nd and CSC 4th as offenses for which juveniles must register; eliminate
the requircment that a juvenile be required to be placed back on the registry following a
non-sexual offense adjudication or conviction; and allow Tier [If juvenile offenders to
petition sooner and more frequently than adults for removal from the registry.

Analysis uvailable ot htp:fwww, Jegislature.mipov EB 188, 189 & 206 es reported  Page 10 of 11
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The Michigan Coalition Against Domestic and Sexual Violence indicated a position of
neutrality on the bills. (3-17-11)

The Coalition for a Useful Registry testified that it is neutral on the bills. 3-17-11)
The ACLU of Michigan indicated a position of neutrality on the bills. (3-17-11)
The Criminal Defense Attorneys of Michigan indicated opposition to the Senate-passed

version of the bill. Amendments adopted in commitiee did not fully address their
concerns. (3-17-11)
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Legislative Analyst: Susan Stutzky
Fiscal Analyst; Jan Wisniewski

m This analysis was prepared by nonpartisan House stalf for wse by House members in their deliberations, and does
not constitute un olficial stalement of legislative intent.
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QUESTION PRESENTED

Whether the retroactive application of the Michi-
gan Sex Offenders Registration Act to respondents
violates the Ex Post Facto Clause, U.S. Const. Art. I,
§9, ClL 3.

(D
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T the Supreme Court of the Tnited States

No. 16-768

RICHARD SNYDER, GOVERNOR OF
MICHIGAN, ET AL., PETITIONERS

.
JOIN DOES, #1-b, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
70 THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE

This brief is submitted in response to the Court’s
order inviting the Acting Solicitor General to express
the views of the United States. In the view of the
United States, the petition for a writ of certiorari
should be denied.

STATEMENT

1. “Sex offenders are a serious threat in this Na-
tion,” McKune v. Lile, 536 U.S. 24, 32 (2002) (opinion
of Kennedy, J.), and pose significant “public safety
concerns,” United States v. Kebodeaux, 133 S. Ct. 2496,
2503 (2013). Congress has enacted multiple laws to
encourage and assist States in tracking where sex
offenders live, work, and study, and in making that
information available to the public. Smith v. Doe,
538 U.S. 84, 99 (2003).

a. In 1994, Congress enacted the Jacob Wetterling
Crimes Against Children and Sexually Violent Of-

oy
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fender Registration Act (Wetterling Act), Pub. L. No.
103-322, § 170101, 108 Stat. 2038. The Wetterling Act
encouraged States, as a condition of receiving federal
funds, to enact sex-offender-registration laws meeting
certain minimum standards. See Smith, 538 U.S. at
89-90. By 1996, every State and the District of Colum-
bia had enacted a sex-offender-registration law. Id. at
90. Congress then amended the federal scheme to
create a national sex-offender registry, to require
certain offenders to register, and to impose eriminal
penalties for failure to register.’ _

In 2006, Congress enacted the Sex Offender Regis-
tration and Notification Act {(SORNA), Pub. L. No.
109-248, Tit. I, 120 Stat. 590 (42 U.S.C. 16901 et seq.),
to bring uniformity to the “patchwork” of existing
federal and state sex-offender-registration laws,
Reynolds v. United States, 565 U.S. 432, 435 (2012).
SORNA establishes “comprehensive registration-system
standards” and requires state and federal sex offend-
ers “to register with relevant jurisdictions (and to
keep registration information current).” Ibid. In
particular, SORNA instructs each covered jurisdiction
(including all 50 States, 42 U.S.C. 16911(10)) to “main-
tain a jurisdiction-wide sex offender registry” that
includes certain offender-specific information and to

1 See Megan’s Law, Pub. L. No. 104-145, § 2, 110 Stat. 1345
(42 U.8.C. 14071(e) (Supp. I 1996)); Pam Lychner Sexual Offender
Tracking and Identification Act of 1996, Pub. L. No. 104-236,
§ 2, 110 Stat. 3093 (42 U.S.C. 14072 (Supp. 11 1996)); Depart-
ment of Justice Appropriations Act, 1998, Pub. L. No. 105-119,
Tit. I, § 115(a)2)F) and (6)(C), 111 Stat. 2463-2464 (42 US.C.
14071(b)(T), 14072(1) (Supp. 111 1997)); Department of Justice
Appropriations Aet, 1999, Pub. L. No. 105-277, Div. A, § 101(b)
[Tit. I, § 123(3)], 112 Stat. 2681-73 (42 U.8.C. 14072(1)(3) and (4
(Supp. IV 1998)).
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make registration information available on the inter-
net. 42 U.8.C. 16912(a), 16914(b), 16918(a). SORNA
then requires sex offenders to register and to keep
their registrations current in jurisdictions where they
live, work, and study. 42 U.S.C. 16913. The length of
time an offender must remain registered and the
frequency with which the offender must appear and
verify registry information depends on the offender’s
“tier,” which is based on the nature and severity of the
offender’s offenses. 42 U.S.C. 16915-16916. SORNA
requires covered jurisdictions to criminally penalize
the failure to register. 42 U.S.C. 16913(e).

Congress directed the Attorney General to “issue
guidelines and regulations to interpret and imple-
ment” SORNA’s provisions. 42 U.S.C. 16912(b). In
2008, the Attorney General promulgated final guide-
lines to assist covered jurisdictions in complying with
SORNA’s requirements. See The National Guidelines
for Sex Offender Registration and Notification, 13 Fed.
Reg. 38,030 (July 2, 2008) (Guidelines).

A SORNA jurisdiction that fails to “substantially
implement” SORNA’s requirements risks losing ten
percent of the funds otherwise available under the
Omnibus Crime Control and Safe Streets Aet of 1968,
Pub. L. No. 90-351, 82 Stat. 197. See 42 U.8.C. 16925(a).
Congress established the Office of Sex Offender Sen-
tencing, Monitoring, Apprehending, Registering, and
Tracking (SMART), which is under the jurisdiction
of the Attorney General, to “administer the stand-
ards” that SORNA established and to provide tech-
nicsl assistance to covered jurisdictions. See 42 U.S.C.
16945.

b. In 1994, Michigan enacted the Sex Offenders
Registration Act (SORA), 1994 Mich. Pub. Acts 1522-
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1527. SORA created a non-public registry maintained
solely for law-enforcement use. Pet. App. 10a. SORA
was amended in 1996 to require law-enforcement
agencies to make certain offender information availa-
ble to the public, 1996 Mich. Pub. Acts 2283-2285; in
1999 to require sex offenders to register in person at
regular intervals, Pet. App. 10a; and in 2006 to estab-
lish school-safety zones by prohibiting sex offenders
from living, working, or loitering within 1000 feet of a
school, see id. at 10a-11la. A first violation of those
provisions is a migdemeanor and a second violation is
3 felony punishable by up to two years in prison. See
Mich. Comp. Laws Ann. §§ 28.734-28.735 (West 2012).

In 2011 (after SORNA was enacted), Michigan
amended SORA in four important ways. First, of-
fenders are classified into three tiers based on the
nature and severity of their registration offenses and
any prior sex-offense convictions. Mich. Comp. Laws
Ann. § 28.722 (West 2012). Second, offenders must
report in person any change in name, residence,
employment, student status, vehicle use or ownership,
temporary residence lasting more than seven days,
e-mail address, instant message address, or “any other
designations used in internet communications or post-
ings” within three business days of the change. Id.
§ 28.725; see id. § 28.722(g). Third, certain informa-
tion about a sex offender, including the offender’s
tier classification, is posted on the internet. Id.
§ 28.728(2)(]). Fourth, the most serious (tier-11I) sex
offenders are subject to a lifetime-registration require-
ment. Id. § 28.72b.

2. Respondents are six individuals who qualify as
tier-IT1I sex offenders under SORA and therefore must
register for life. Pet. App. 144a-146a. They filed this
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action to challenge SORA on numerous constitutional
grounds. As relevant here, they contend that retroae-
tive application of SORA’s 2006 and 2011 amendments
violates the Ex Post Facto Clause, U.S. Const. Art. 1,
§ 9, CL 8. Pet. App. 142a.

The United States Distriet Court for the Eastern
District of Michigan dismissed respondents’ ex post
facto claims. Pet. App. 148a-158a. The court analyzed
those claims using the two-part test set out in Smith
v. Doe, supra, where this Court rejected an ex post
facto challenge to Alaska’s sex-offender-registration
system, 538 U.8. at 92. Pet. App. 148a-1584. Under
that two-part test, a court asgks first whether the legis-
lature meant the statute to punish or to establish a
civil, non-punitive scheme. Smith, 538 U.S. at 92. If
the legislature intended punishment, “that ends the
inquiry.” Ibid. If the legislature intended a civil
scheme, the court then assesses, using factors identi-
fied in Kennedy v. Mendoza-Martinez, 812 U.S. 144
(1963), whether the scheme is “so punitive either in
purpose or effeet” that it should be deemed punish-
ment despite the State’s intention. Smith, 538 U.S. at
92.

In this case, the district eourt first coneluded that
the Michigan legislature had no punitive intent in
enacting SORA. Pet. App. 149a-151a. After examin-
ing SORA’s text, structure, and “manner of codifica-
tion,” the court concluded that SORA is “g civil stat-
ute.” Id. at 151a.

The district court then assessed whether the
offects of SORA are “so punitive as to qualify as
ex post facto punishment.” Pet. App. 149a (citing Smith,
538 1.8, at 92). The court applied the seven Kennedy
factors: (1) whether the sanction imposed by SORA
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“involves an affirmative disability or restraint”;
(2) “whether the statute imposes sanctions that have
historieally been considered punishment”; (3) “whether
application of the statute requires a finding of
scienter”; (4) “whether SORA serves any traditional
aims of punishment” such as retribution and deter-
rence; (5) “whether the statute applies to behavior
that is already a crime”; (6) “whether the statute is
rationally connected to a monpunitive purpose”; and
(7) whether SORA “is excessive in relation to its non-
punitive interests.” Pet. App. 151a-158a; see Kennedy,
379 17.8. at 168-169. The court concluded that, al-
though the third and fifth factors weigh in favor of
respondents, neither had significant weight, and the
other five factors establish “that SORA, as amended
in 2011, is a regulatory, not criminal statute.” Id. at
15ba~156a, 158a.

In particular, the distriet court rejected respond-
ents’ arguments that SORA’s in-person reporting
requirements and school-safety zones impose a diga-
bility or restraint, explaining that SORA does not
impose “any physical restraint” and that respondents
are not precluded from changing jobs, moving, or
traveling. Pet. App. 152a-1563a. The court also noted
that any disability or restraint resulting from the
school-safety zones is “minor and indirect” because
SORA exempts persons who were already living with-
in those zones when they were created. Ibid. The
court concluded that SORA does not resemble histori-
cal . punishments such as banishment and shaming
beeause it does not “expel offenders from the commu-
nity in any real sense.” Id. at 154a-15ba. The court
also determined that SORA’s use of “broad, offense-
based categories” (rather than individualized assess-
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ments) for elassifying offenders is not retributive, id.
at 155a, and that any incidental deterrent effects are
insufficient to establish a punitive purpose, id. at 156a.
Finally, the court concluded that SORA’s non-punitive
“public safety and community notification” purpose is
“clear and obvious,” ibid., and that the lifetime report-
ing requirements reagonably further that non-punitive
purpose, id. at 1567a.

3. The court of appeals reversed. Pet. App. 10a-
98a. It agreed with the district court that the legis-
lature’s intent in enacting SORA was non-punitive, id.
at 17a, but concluded that the aggregate effect of
SORA’s provisions is so punitive that it qualifies as
ex post facto punishment, id. at 18a-26a.

Focusing on five of the seven factors identified in
Kennedy, the court of appeals first concluded that
SORA resembles several traditional forms of punish-
ment. Pet. App. 18a-21a. The court acknowledged
that SORA does not formally banish offenders, but
stated that the school-safety zones are “very burden-
some” for offenders who are trying to find a place to
live or work. Id. at 18a-20a. The court also character-
ized SORA as imposing a shaming penalty because it
“aseribes and publishes tier classifications correspond-
ing to the state’s estimation of present dangerous-
ness” without “any individualized assessment” and
because in some cases it “discloses otherwise non-
public information” such as sealed juvenile records.
Id at 20a. The court also analogized SORA’s re-
quirements to parole or probation because they re-
strict where offenders can live and work and require
in-person reporting. Id. at 2la.

Second, the court determined that SORA imposes
“direct restraints on personal conduet.” Pet. App.
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99a. Tn reaching that conclusion, the court relied most
heavily on SORA’s “regulation of where registrants
may live, work, and ‘loiter,” id. at 21a, and the in-
person reporting requirements, d. at 22a.

Third, the eourt held that, although SORA pro-
motes some traditional aims of punighment (such as
incapacitation, retribution, and deterrence), “many of
tho]se goals can also rightly be described as civil and
regulatory.” Pet. App. 28a. The court therefore ac-
corded “little weight” to that factor. Ibid.

Fourth, the court concluded that what it considered
the most significant factor—whether SORA bears a
rational connection to a non-punitive purpose—favors
respondents. Pet. App. 23a. The court acknowledged
that recidivism rates of sex offenders are “frightening
and high” and that the information-sharing and school-
zone provisions in SORA are designed to “preventl]
some of the most disturbing and destructive eriminal
activity” and “keep sex offenders away from the most
vulnerable.” Id. at 24a. But the court found only
“geant support” in the record to support “the proposi-
tion that SORA in fact accomplishes its professed
goals.” Ibid. The court found evidence supporting the
view that “offense-based public registration has, at
best, no impact on recidivism” and found nothing in
the record to “suggest[] that the residential restrictions
have any beneficial effect on recidivism rates.” Id. at
24a-25a.

Finally, the court determined that SORA’s punitive
effects “far exceed even a generous assessment of
their salutary effects.” Pet. App. 25a. The court again
emphasized the school-safety zones and the “frequent,
in-person appearances.” Ibid.
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Taking all of the factors together, the court of ap-
peals ultimately concluded that SORA, unlike the
Alasks sex-offender-registration system at issue in
Smith, has a punitive effect. Pet. App. 26a-28a. The
court relied primarily on the cumulative effect of
three features of SORA—(1) the school-safety zones,
which “severely restrict[] where people can live, work,
and ‘loiter’”; (2) the tier-classification and disclosure
system that purports to assess dangerousness but is
not based on an individualized assessment; and (3) the
“time-consuming and cumbersome in-person reporting”
requirements—combined with what the court viewed
as the “scant evidence” that those restrictions are
“keeping Michigan communities safe.” Id. at 26a. The
court therefore held that retroactive application of the
2006 and 2011 SORA amendments to respondents
violates the Ex Post Facto Clause. Id. at 27a.

DISCUSSION

Michigan’s sex-offender-registration scheme con-
tains a variety of features that go beyond the bageline
requirements set forth in federal law and differ from
those of most other States. After applying the multi-
factor framework set out in Smith v. Doe, 538 U.S. 84
(2003), the court of appeals concluded that the cumu-
lative effect of SORA’s challenged provisions is puni-
tive for ex post facto purposes. While lower courts
have reached different conclusions in analyzing particu-
lar features of various state sex-offender-registration
schemes, the court of appeals’ analysis of the distine-
tive features of Michigan’s law does not conflict with
any of those decisions, nor does it conflict with this
Court’s holding in Smith. Every court of appeals that
has considered an ex post facto challenge to a sex-
offender-registry statutory scheme has applied the
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same Smith framework to determine whether the
aggregate effects of the challenged aspects of that
scheme are punitive. And although most state sex-
offender-registry schemes share similar features, they
vary widely in their form and combination of those
features. Accordingly, to the extent the courts of
appeals have reached different outcomes in state sex-
offender-registry cases, those outcomes reflect differ-
ences in the statutory schemes rather than any diver-
gence in the legal framework. Finally, petitioners’
concern (Pet. 26-29) that the court of appeals’ decision
will prevent the State from receiving some federal
funding does not warrant review. That concern is
premature, as it may well be the case that Michigan
can continue to receive federal funds notwithstanding
this decision. And the decision does not prevent the
State from implementing a sex-offender-registration
scheme that is consistent with federal law. Further
review is therefore not warranted.

1. The court of appeals applied the correct legal
framework to assess respondents’ challenge to SORA.
The court recognized that this Court has a “well es-
tablished” ex post facto framework, which the Court
used to evaluate the Alaska sex-offender-registration
scheme at issue in Smith. Pet. App. 15a-17a. Under
that framework, a court must first determine whether
a legislature intended a statutory scheme with retro-
active application to be punitive, or instead intended
the statute to function as “a regulatory scheme that is
civil and nonpunitive.” Smith, 538 U.S. at 92; see Pet.
App. 16a. If the legislature intended the scheme to be
non-punitive, a court must then assess “whether the
statutory scheme is ‘so punitive either in purpose or
effoct as to negate [the State’s] intention to deem it
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civil’”” Smith, 538 U.S. at 92 (brackets in original;
internal quotation marks omitted) (quoting Kansas v.
Hendricks, 521 U.S. 348, 361 (1997)).

The court of appeals applied the Swmith framework
in this case. The court first determined that the
Michigan legislature did not intend SORA to be
punitive. Pet. App. 16a-17a. The ecourt then “con-
sider{ed] whether SORA’s actual effects are punitive.”
Id. at 17a. The court of appeals correctly focused on
the cumulative effects of the challenged aspects of
SORA to decide if it is punitive, just as this Court had
done in Smith. Id. at 17a-2ba; see Smith, 538 U.S. at
97-106.2 Also consistent with Smith, the court of
appeals recognized the importance of respecting state
policy judgments; the court acknowledged that “states
are free to pass retroactive sex-offender registry
laws” and that persons “challenging an ostengibly non-

% Relying on Hudson v. ITnited States, 522 U.S. 93, 103-105
(1997), and Weawer v. Graham, 460 U.8. 24, 36 n.22 (1981), peti-
tioners contend (Pet. Reply Br. 2-8) that lower courts should sep-
arately evaluate each individual component of a statutory scheme
to determine whether each component is punitive. Petitioners are
incorrect. In Hudson, the Court concluded that neither of the
challenged statutory requirements indicated that the scheme had a
punitive effect under any of the relevant factors identified in
Kennedy v. Mendoza-Martinez, 872 U.S, 144, 168-169 (1963).
Hudson, 522 1.8, at 103-105. The Hudson Court therefore had no
need to consider the cumulative effect of such factors. In Weaver,
when the Court analyzed changes to a state law governing the
acernal of prison good-time credits, it expressly considered the
aspects of the new law that reduced the availability of good-time
credits in conjunction with other aspects of the law that expanded
opportunities to obtain a reduction in sentence through means
other than good behavior. 450 U.S. at 26-28, 34-36. Thus, the
Weawer Court considered the cumulative effects of the new statu-
tory scheme, just as the court of appeals did here.
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punitive civil law” will have a “difficult” time “show{ing]
by the ‘clearest proof’ that the statute in fact inflicts
punishment.” Pet. App. 26a (quoting Smiith, 538 U.S.
at 105).

To assess whether SORA’s effects are punitive, the
court used the “guideposts” that this Court set out in
Kennedy v. Mendoza-Martinez, 372 1.S. 144, 168-169
(1963), and applied in Smith, 538 U.S. at 97. The court
identified which of the seven factors were relevant to
determining whether the challenged aspects of SORA
are punitive, Pet. App. 17a-18a, and then applied them
to this case, id. at 18a-27a. The court of appeals exam-
ined whether the challenged aspects of SORA resem-
ble traditional punishment, impose affirmative disabil-
ities or restraints, promote traditional aims of pun-
ishment, have a rational connection to a non-punitive
purpose, or are excessive with respect to that purpose.
Id. at 18a-26a; see Smith, 538 U.S, at 97. The court’s
assessment of those factors turned on record-specific
evidence of the actual and aggregate effects of the
challenged aspects of SORA. See, e.g., Pet. App. 19a
(citing map of Grand Rapids, Michigan, to illustrate
effect of school-safety zones); id. at 24a (noting record
evidence supporting respondents’ contentions that
“offense-based public registration” does not reduce
recidivism).

The court of appeals thus applied the correet legal
standard to assess respondents’ ex post faeto chal-
lenges. The court’s application of that correet legal
standard does not warrant this Court’s review. Al-
though the court’s decision does limit the reach of
certain provisions that Michigan deemed appropriate
to address the serious problem of sex-offender recidi-
vism, its holding does not prevent the State from



Case 2:16-cv-13137-RHC-DRG ECF No. 66-6 filed 10/22/19 PagelD.1018 Page 19 of 27

13

implementing a scheme that is consistent with base-
line federal standards or call into question other
States’ laws. In particular, because the court of ap-
peals’ holding is limited to “[tthe retroactive applica-
tion of SORA’s 2006 and 2011 amendments,” Pet. App.
27a, Michigan remains free to enforce the pre-2006
version of SORA retroactively and to enforce the
current version of SORA prospectively. Michigan may
also be able to reenact in modified form a subset of the
requirements in the 2006 and 2011 amendments. The
court of appeals did not categorically bar the retroac-
tive enforcement of exclusion zones or in-person regis-
tration requirements. Because the Smith analysis
focuses on the cumulative effect of the statutory
scheme, Michigan may be able to retroactively enforce
amended versions of those requirements that are less
onerous or far-reaching. Under those circumstances,
the novel application of settled ex post facto standards
to a single State’s law does not warrant further
review.

2. Petitioners err in contending (Pet. 16-24) that
this Court’s review is necessary to resolve conflicts
between the court of appeals’ decision and decisions of
other courts of appeals and state courts of last resort.
Petitioners are correct that courts have reached dif-
ferent conclusions about whether particular aspects of
different sex-offender-registration laws have a puni-
tive effect. But none of those decisions conflicts with
the court of appeals’ decision in this case about
whether the cumulative effects of Michigan’s SORA
are punitive.

Petitioners are correct (Pet. Reply Br. 8) that
“5 handful of elements of modern” sex-offender-
registration laws “span numerous jurisdictions.” That
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is due at least in part to the influence of SORNA and
accompanying federal Guidelines, which establish a
floor of requirements to qualify for federal funding.
Those standards include that sex offenders maintain a
current registration in jurisdictions where they live,
work, and study and that they periodically appear in
person to update their registration. 42 U.S.C. 169183,
16915-16916. SORNA also directs complying juris-
dictions to make publicly available certain information
about registered sex offenders. 42 U.8.C. 16918(a).
But as petitioners acknowledge (Pet. Reply Br.
8-9), those common elements can and do vary in form
and character from jurisdiction to jurisdiction—because
SORNA does not establish a federal ceiling for the
form and character of those elements. For example,
althongh SORNA (through the implementing Guide-
lines) requires 2 jurisdiction to make public the sex
offense for which an offender is registered, 78 Fed.
Rep. at 38,059, it does not require a State to make
public the tier classification assigned to a registrant,
as Michigan has chosen to do, Mich. Comp. Laws Ann.
§ 28.728(2)(1) (West 2012). Similarly, SORA goes
beyond SORNA’s in-person reporting requirements.
SORNA directs jurisdictions to require periodic in-
person appearances to verify registration information
and take a photograph, and SORNA specifies that such
in-person appearances must occur at least annually for
the lowest-tier offenders and at least quarterly for the
highest-tier offenders. 42 U.S.C. 16916. SORNA also
requires that a sex offender appear in person to
update a registration within three business days after
any change of name, residence, employment, or student
status. 42 U.S.C. 16913(c). In contrast to Michigan's
SORA, however, SORNA does not require a regis-
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trant to appear in person to update a registration
after changes in, inter alia, motor vehicle information
and internet identifiers. Compare Mich. Comp. Laws
Ann. § 28.725(1)e)-(g) (West 2012) with 42 U.S.C.
16914(a), 16915a(a); Guidelines, T3 Fed. Reg. at
38,054-38,058, 38,066. And SORNA does not require a
jurisdiction to create any exclusion or school-safety
zones, as Michigan has chosen to do. Mich. Comp.
Laws Ann. § 28.734 (West 2012); see id. § 28.733(f).
The sex-offender-registration laws of other juris-
dictions similarly vary in their manner of imple-
menting SORNA’g core features and in their adoption
of additional features not required by SORNA. See,
e.q., Center for Sex Offender Mgmt., Fifty Stale
Swrvey of Adult Sex Offender Registration Require-
ments, httpy//www.csom.org/pubs/50%20state%20survey
%20adult%20registries.pdf (last visited July 6, 2017).

In light of the variation among jurisdictions’ sex-
offender-registration laws, courts may reach different
ex post facto results without creating conflicts over
legal principles. That is true even when the two laws
share common features when described at a relatively
high level of generality. The details matter. The
State’s discussion of assertedly conflicting cases bears
out that conclusion. Although noting disparate re-
sults, petitioners do not clearly identify any decisions
that reach opposite conclusions about statutory provi-
sions that are materially identical to each other or
that are accompanied by other materially identical
requirements.

For example, petitioners contend (Pet. 17-19) that
a Tenth Circuit decision upholding as non-punitive a
requirement that transient sex offenders make weekly
in-person verification visits conflicts with the decision
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below holding that Michigan’s requirement that every
sex offender appear in person within three business
days to report any change in certain information,
including vehicle use and internet identifiers. Com-
pare Shaw v. Patton, 823 F.3d 556, 564-566 (2016),
with Pet. App. 26a. Because those statutory provi-
sions differ in significant ways, judicial decisions
reaching different conelusions about their punitive
effect do not conflict. The practical concerns about
monitering and verifying the identity of transient
individuals are obviously quite different from such
concerns with respect to individuals with a stable
address. Petitioners similarly elide (Pet. 19-21) mate-
rial differences among statutory provisions establish-
ing school-safety zones, suggesting that Michigan’s
ban on living, working, or loitering within 1000 feet of
a school has the same effect as state laws that ban
only living within a similar distance from a school.

To the extent any tension exists among appellate
courts about whether certain common features
(described at a relatively high level of generality) of
sex-offender-registration laws are punitive, this case
would not be a suitable vehicle for resolving any such
feature-by-feature tension because the court of ap-
peals’ decision here is directed at the aggregate effect
of the challenged aspects of Michigan’s law. See Pet.
App. 26a (finding SORA punitive based on the school-
safety zones, the public classification of offenders
without an individualized risk assessment, and the
“time-consuming and cumbersome in-person report-
ing” requirement). Petitioners do not identify any
decision that upholds a statutory scheme that includes
features comparable to those the court of appeals
found in the aggregate to be objectionable here. Be-
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cause the lower courts already apply the correct legal
standard to the unique set of circumstances presented
by each challenged law, further review in this case is
not necessary to provide additional guidance to lower
courts considering ex post facto challenges to sex-
offender-registration laws,

3. Petitioners’ contention (Pet. 24-26) that the
court of appeals’ decision conflicts with this Court’s
decision in Smith lacks merit. Petitioners do not
dispute that the court of appeals applied the frame-
work set out in Smith. Rather, petitioners argue that
the decision below conflicts with Smith because Smith
upheld a state registration law that included some
(but not all) of the same features {though in different
form) that are included in Michigan’s law. No conflict
exists between the decision in Smith, which consid-
ered the aggregate effects of a law containing a differ-
ent combination of features, and the decision below.
The court of appeals acknowledged some overlap
between the two statutory schemes, but explained that
it found Michigan’s law to be “altogether different
from and more troubling than Alaska’s first-generation
registry law.” Pet. App. 26a. Unlike SORA, Alaska’s
law did not establish school-safety zones, did not pub-
lish a sex offender’s tier classification, and did not
require in-person appearances to update information
such as temporary residence and e-mail address. See
Smith, 538 U.S. at 90-91.

4, Finally, petitioners’ contention (Pet. 26-29) that
the court of appeals’ decision jeopardizes Michigan’s
eligibility for certain federal funding by rendering the
State out of compliance with SORNA is speculative
and premature and may well be incorrect.
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The court of appeals explained that SORA is puni-
tive because of the cumulative effect of three statutory
features: the school-safety zones in which a sex of-
fender is not permitted to live, work, or loiter; the
requirement that an offender be categorized into a
tier based on his underlying offense without an indi-
vidualized assessment and that his assigned tier be
made public; and the requirement that sex offenders
appear in person “to report even minor changes to
their information.” Pet. App. 26a; see id. at 18a-26a.®
The court thus held that those features of SORA—
i.e, “SORA’s 2006 and 2011 amendments”—may not
be applied retroactively. Id. at 27a; see id. at 1la
(describing amendments). Because SORNA does not
require States to enact statutory provisions paralleling
those the court of appeals identified as problematic, it
is doubtful that complying with the court of appeals’
decision will imperil Michigan’s eligibility for SORNA-
related funds—particularly if the legislature amends
the relevant provisions of SORA to address the court
of appeals’ concerns while satisfying the floor imposed
by SORNA. See Guidelines, 73 Fed. Reg. at 38,046
(explaining that SORNA creates “a floor, not a ceil-
ing”).

In particular, SORNA does not require jurisdie-
tions to adopt residential restrictions or school-safety
zones at all. Michigan’s inability to retroactively en-

8 The eourt of appeals also noted that eertain SORA provisions,
ineluding the in-person reporting requirements, apply to tier-IIT
offenders for life. Pet. App. 22a. But the court’s ultimate eonclu-
gion that the cumulative effects of SORA are punitive did not
depend on that aspect of SORA. Id, at 26a (noting that the cumn-
lative effects of aspects of SORA are punitive when they apply for
“years” or for “a lifetime”).
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foree those provisions of SORA will therefore have no
effect on the State’s substantial compliance with
SORNA. Although SORNA does require jurisdictions
to subject offenders to different requirements based
on each offender’s offense tier (as defined under
SORNA), 42 U.S.C. 16911(2)-(4), it does not require
jurisdictions to make an offender’s tier classification
public—an aspect of SORA that the court of appeals
found to “resemble traditional shaming punishments.”
Pet. App. 20a. Finally, although SORNA does man-
date that jurisdictions require in-person appearances
within three business days of a change to a regis-
trant’s name, residence, employment, or student sta-
tus, 42 U.S.C. 16913(c), SORNA does not mandate
that Michigan impose that requirement with respect
to what the court of appeals viewed (Pet. App. 26a) as
“even minor changes to their information,” i.e., changes
to a registrant’s vehicle use or ownership, temporary
residence for more than seven days, e-mail address,
instant message address, or “any other designations
used in internet communications or postings,” Mich,
Comp. Laws Ann. § 28.725 (West 2012).

Petitioners assert (Pet. 27) that the State cannot
substantially comply with SORNA if the court of
appeals’ decision stands. But the State’s inability to
enforce retroactively the school-safety zones, the pub-
lication of offenders’ tier classification, and the in-
person reporting requirement for changes to vehicle
ownership, temporary residence, e-mail address, and
other online designations would have no effect on its
SORNA compliance. And those changes alone may be
sufficient to eliminate the court of appeals’ concerns
about the ex post facto application of SORA. And
even if the State chooses not to reinstate (through new
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legislation) the retroactive application of the few rele-
vant features in SORA that are required by SORNA,
the State would not necessarily lose any federal justice-
assigtance funding. Under 42 U.S.C. 16925(a), the At-
torney General has discretion to determine that a juris-
diction has “substantially implement[ed]” the require-
ments of SORNA notwithstanding some degree of
deviation from SORNA’s requirements. In light of that
discretion, the Attorney General’s deeision whether to
reduce funding for Michigan would uitimately turn on
any modifications the State might make to SORA as
well as the nature and rationale behind any deviations
from SORNA. Whether the State might lose some
portion of its federal funds therefore depends at least in
part on decisions within the State’s control.

Even if the Attorney General determines that the
court of appeals’ decision prevents the State from sub-
stantially implementing SORNA at least until amend-
ing legislation is enacted, SORNA gives the State the
option of applying for reallocation of any funds lost
due to lack of substantial implementation if those
funds will be used for the purpose of implementing
SORNA. See 42 U.8.C. 16925(¢). The SMART office
within the Department of Justice has provided guid-
ance to SORNA jurisdictions about how to request such
reallocation. See Office of Justice Programs, Dep’t of
Justice, Byrne JAG Gront Reductions under SORNA,
https://www.smart.gov/byrneJAG grant, reductions.htm
(last visited July 6, 2017). Petitioners’ claimed practi-
cal effects of the decigion below therefore are specula-
tive and may never occur. Accordingly, review is not
warranted on that basis.
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CONCLUSION
The petition for a writ of certiorari should be denied.
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SEX OFFENDERSREGISTRATION ACT
Act 295 of 1994

AN ACT to require persons convicted of certain offenses to register; to prohibit certain individuals from
engaging in certain activities within a student safety zone; to prescribe the powers and duties of certain
departments and agencies in connection with that registration; and to prescribe fees, penalties, and sanctions.

History: 1994, Act 295, Eff. Oct. 1, 1995;00 Am. 2004, Act 237, Eff. Oct. 16, 2004;00 Am. 2005, Act 121, Eff. Jan. 1, 2006;00 Am.
2005, Act 127, Eff. Jan. 1, 2006.

The People of the Sate of Michigan enact:

I
GENERAL

28.721 Short title.
Sec. 1. Thisact shall be known and may be cited as the “ sex offenders registration act”.

History: 1994, Act 295, Eff. Oct. 1, 1995.

28.721a Legislative declarations; determination; intent.

Sec. la. The legidature declares that the sex offenders registration act was enacted pursuant to the
legislature's exercise of the police power of the state with the intent to better assist law enforcement officers
and the people of this state in preventing and protecting against the commission of future criminal sexua acts
by convicted sex offenders. The legislature has determined that a person who has been convicted of
committing an offense covered by this act poses a potential serious menace and danger to the health, safety,
morals, and welfare of the people, and particularly the children, of this state. The registration requirements of
this act are intended to provide law enforcement and the people of this state with an appropriate,
comprehensive, and effective means to monitor those persons who pose such a potential danger.

History: Add. 2002, Act 542, Eff. Oct. 1, 2002.

28.722 Definitions.

Sec. 2. Asused in this act:

(a) "Aircraft" means that term as defined in section 2 of the aeronautics code of the state of Michigan, 1945
PA 327, MCL 259.2.

(b) "Convicted" means 1 of the following:

(i) Having a judgment of conviction or a probation order entered in any court having jurisdiction over
criminal offenses, including, but not limited to, a tribal court or a military court, and including a conviction
subsequently set aside under 1965 PA 213, MCL 780.621 to 780.624.

(ii) Either of the following:

(A) Being assigned to youthful trainee status under sections 11 to 15 of chapter 11 of the code of criminal
procedure, 1927 PA 175, MCL 762.11 to 762.15, before October 1, 2004. This sub-subparagraph does not
apply if a petition was granted under section 8c at any time allowing the individual to discontinue registration
under this act, including a reduced registration period that extends to or past July 1, 2011, regardless of the
tier designation that would apply on and after that date.

(B) Being assigned to youthful trainee status under sections 11 to 15 of chapter |1 of the code of criminal
procedure, 1927 PA 175, MCL 762.11 to 762.15, before October 1, 2004 if the individual is convicted of any
other felony on or after July 1, 2011.

(iif) Having an order of disposition entered under section 18 of chapter X1I1A of the probate code of 1939,
1939 PA 288, MCL 712A.18, that is open to the genera public under section 28 of chapter XIIA of the
probate code of 1939, 1939 PA 288, MCL 712A.28, if both of the following apply:

(A) Theindividual was 14 years of age or older at the time of the offense.

(B) The order of disposition is for the commission of an offense that would classify the individual as a tier
[11 offender.

(iv) Having an order of disposition or other adjudication in a juvenile matter in another state or country if
both of the following apply:

(A) Theindividual is 14 years of age or older at the time of the offense.

(B) The order of disposition or other adjudication is for the commission of an offense that would classify
theindividual asatier 1l offender.

(c) "Custodial authority”" means 1 or more of the following apply:
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(i) The actor was a member of the same household as the victim.

(if) The actor was related to the victim by blood or affinity to the fourth degree.

(iii) The actor was in a position of authority over the victim and used this authority to coerce the victim to
submit.

(iv) The actor was a teacher, substitute teacher, or administrator of the public school, honpublic school,
school district, or intermediate school district in which that other person was enrolled.

(V) The actor was an employee or a contractual service provider of the public school, nonpublic school,
school district, or intermediate school district in which that other person was enrolled, or was a volunteer who
was not a student in any public school or nonpublic school, or was an employee of this state or of alocal unit
of government of this state or of the United States assigned to provide any service to that public school,
nonpublic school, school district, or intermediate school district, and the actor used his or her employee,
contractual, or volunteer status to gain accessto, or to establish a relationship with, that other person.

(vi) That other person was under the jurisdiction of the department of corrections and the actor was an
employee or a contractual employee of, or a volunteer with, the department of corrections who knew that the
other person was under the jurisdiction of the department of corrections and used his or her position of
authority over the victim to gain access to or to coerce or otherwise encourage the victim to engage in sexua
contact.

(vii) That other person was under the jurisdiction of the department of corrections and the actor was an
employee or a contractual employee of, or a volunteer with, a private vendor that operated a youth
correctional facility under section 20g of the corrections code of 1953, 1953 PA 232, MCL 791.220g, who
knew that the other person was under the jurisdiction of the department of corrections.

(viii) That other person was a prisoner or probationer under the jurisdiction of a county for purposes of
imprisonment or a work program or other probationary program and the actor was an employee or a
contractual employee of, or a volunteer with, the county or the department of corrections who knew that the
other person was under the county's jurisdiction and used his or her position of authority over the victim to
gain access to or to coerce or otherwise encourage the victim to engage in sexual contact.

(iX) The actor knew or had reason to know that a court had detained the victim in a facility while the victim
was awaiting a trial or hearing, or committed the victim to a facility as a result of the victim having been
found responsible for committing an act that would be a crime if committed by an adult, and the actor was an
employee or contractual employee of, or a volunteer with, the facility in which the victim was detained or to
which the victim was committed.

(d) "Department” means the department of state police.

(e) "Employee" means an individual who is self-employed or works for any other entity as a full-time or
part-time employee, contractual provider, or volunteer, regardless of whether he or she is financially
compensated.

(f) "Felony" means that term as defined in section 1 of chapter | of the code of criminal procedure, 1927
PA 174, MCL 761.1.

(9) "Immediately" means within 3 business days.

(h) "Indigent” means an individua to whom 1 or more of the following apply:

(i) He or she has been found by a court to be indigent within the last 6 months.

(i) He or she qualifies for and receives assistance from the department of human services food assistance
program.

(i) He or she demonstrates an annual income below the current federal poverty guidelines.

(i) "Institution of higher education" means 1 or more of the following:

(i) A public or private community college, college, or university.

(if) A public or private trade, vocational, or occupational school.

() "Listed offense” means atier I, tier 11, or tier 111 offense.

(k) "Local law enforcement agency" means the police department of a municipality.

() "Minor" means avictim of alisted offense who was less than 18 years of age at the time the offense was
committed.

(m) "Municipality" means acity, village, or township of this state.

(n) "Registering authority" means the local law enforcement agency or sheriff's office having jurisdiction
over the individual's residence, place of employment, or institution of higher learning, or the nearest
department post designated to receive or enter sex offender registration information within a registration
jurisdiction.

(o) "Registration jurisdiction” means each of the 50 states, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, the Northern Mariana |lands, the United States Virgin Islands, American Samoa, and the
Indian tribes within the United States that elect to function as aregistration jurisdiction.
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(p) "Residence"”, as used in this act, for registration and voting purposes means that place at which a person
habitually sleeps, keeps his or her personal effects, and has a regular place of lodging. If a person has more
than 1 residence, or if awife has a residence separate from that of the husband, that place at which the person
resides the greater part of the time shall be his or her officia residence for the purposes of this act. If a person
is homeless or otherwise lacks a fixed or temporary residence, residence means the village, city, or township
where the person spends a majority of his or her time. This section shall not be construed to affect existing
judicial interpretation of the term residence for purposes other than the purposes of this act.

(g) "Student” means an individual enrolled on a full- or part-time basis in a public or private educational
institution, including, but not limited to, a secondary school, trade school, professional institution, or
institution of higher education.

(r) "Tier | offender" means an individual convicted of atier | offense who isnot atier Il or tier |11 offender.

(s) "Tier | offense” means 1 or more of the following:

(i) A violation of section 145c(4) of the Michigan penal code, 1931 PA 328, MCL 750.145c.

(i) A violation of section 335a(2)(b) of the Michigan penal code, 1931 PA 328, MCL 750.335a, if avictim
isaminor.

(iii) A violation of section 349b of the Michigan penal code, 1931 PA 328, MCL 750.349b, if the victim is
aminor.

(iv) A violation of section 449a(2) of the Michigan penal code, 1931 PA 328, MCL 750.449a.

(v) A violation of section 520e or 520g(2) of the Michigan penal code, 1931 PA 328, MCL 750.520e and
750.520q, if the victim is 18 years or older.

(vi) A violation of section 539j of the Michigan penal code, 1931 PA 328, MCL 750.539j, if avictimisa
minor.

(vii) Any other violation of alaw of this state or alocal ordinance of a municipality, other than atier Il or
tier 111 offense, that by its nature constitutes a sexual offense against an individual who isaminor.

(viii) An offense committed by a person who was, at the time of the offense, a sexually delinquent person
as defined in section 10a of the Michigan penal code, 1931 PA 328, MCL 750.10a.

(iX) An attempt or conspiracy to commit an offense described in subparagraphs (i) to (viii).

(X) An offense substantially similar to an offense described in subparagraphs (i) to (ix) under a law of the
United States that is specifically enumerated in 42 USC 16911, under a law of any state or any country, or
under tribal or military law.

(t) "Tier Il offender" means either of the following:

(i) A tier | offender who is subsequently convicted of another offense that isatier | offense.

(if) Anindividual convicted of atier Il offense who isnot atier 111 offender.

(u) "Tier Il offense" means 1 or more of the following:

(i) A violation of section 145a of the Michigan penal code, 1931 PA 328, MCL 750.145a.

(if) A violation of section 145b of the Michigan penal code, 1931 PA 328, MCL 750.145b.

(iii) A violation of section 145c(2) or (3) of the Michigan pena code, 1931 PA 328, MCL 750.145c.

(iv) A violation of section 145d(1)(a) of the Michigan penal code, 1931 PA 328, MCL 750.145d, except
for a violation arising out of a violation of section 157c of the Michigan pena code, 1931 PA 328, MCL
750.157c.

(v) A violation of section 158 of the Michigan penal code, 1931 PA 328, MCL 750.158, committed against
aminor unless either of the following applies:

(A) All of the following:

(I) The victim consented to the conduct constituting the violation.

(I The victim was at least 13 years of age but less than 16 years of age at the time of the violation.

(111) Theindividual is not more than 4 years older than the victim.

(B) All of the following:

(I) The victim consented to the conduct constituting the violation.

(I The victim was 16 or 17 years of age at the time of the violation.

(111) The victim was not under the custodial authority of the individual at the time of the violation.

(vi) A violation of section 338, 338a, or 338b of the Michigan pena code, 1931 PA 328, MCL 750.338,
750.338a, and 750.338b, committed against an individual 13 years of age or older but less than 18 years of
age. This subparagraph does not apply if the court determines that either of the following applies:

(A) All of the following:

(1) The victim consented to the conduct constituting the violation.

(I1) Thevictim was at least 13 years of age but less than 16 years of age at the time of the violation.

(111 Theindividual is not more than 4 years older than the victim.

(B) All of the following:
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(1) The victim consented to the conduct constituting the violation.

(I1) Thevictim was 16 or 17 years of age at the time of the violation.

(111) The victim was not under the custodial authority of the individua at the time of the violation.

(vii) A violation of section 462¢e(a) of the Michigan penal code, 1931 PA 328, MCL 750.462e.

(viii) A violation of section 448 of the Michigan pena code, 1931 PA 328, MCL 750.448, if thevictimisa
minor.

(iX) A violation of section 455 of the Michigan penal code, 1931 PA 328, MCL 750.455.

() A violation of section 520c, 520e, or 520g(2) of the Michigan pena code, 1931 PA 328, MCL
750.520c, 750.520e, and 750.520g, committed against an individual 13 years of age or older but less than 18
years of age.

(xi) A violation of section 520c committed against an individual 18 years of age or older.

(xii) An attempt or conspiracy to commit an offense described in subparagraphs (i) to (xi).

(xiii) An offense substantially similar to an offense described in subparagraphs (i) to (xii) under a law of
the United States that is specifically enumerated in 42 USC 16911, under alaw of any state or any country, or
under tribal or military law.

(v) "Tier 111 offender" means either of the following:

(i) A tier 1l offender subsequently convicted of atier | or Il offense.

(if) Anindividua convicted of atier 111 offense.

(w) "Tier 11l offense” means 1 or more of the following:

(i) A violation of section 338, 338a, or 338b of the Michigan penal code, 1931 PA 328, MCL 750.338,
750.338a, and 750.338hb, committed against an individual lessthan 13 years of age.

(i) A violation of section 349 of the Michigan pena code, 1931 PA 328, MCL 750.349, committed against
aminor.

(iii) A violation of section 350 of the Michigan penal code, 1931 PA 328, MCL 750.350.

(iv) A violation of section 520b, 520d, or 520g(1) of the Michigan penal code, 1931 PA 328, MCL
750.520b, 750.520d, and 750.520g. This subparagraph does not apply if the court determines that the victim
consented to the conduct constituting the violation, that the victim was at least 13 years of age but less than 16
years of age at the time of the offense, and that the individual is not more than 4 years older than the victim.

(v) A violation of section 520c or 520g(2) of the Michigan penal code, 1931 PA 328, MCL 750.520c and
750.520g, committed against an individual less than 13 years of age.

(vi) A violation of section 520e of the Michigan penal code, 1931 PA 328, MCL 750.520e, committed by
an individual 17 years of age or older against an individual less than 13 years of age.

(vii) An attempt or conspiracy to commit an offense described in subparagraphs (i) to (vi).

(viii) An offense substantially similar to an offense described in subparagraphs (i) to (vii) under a law of
the United States that is specifically enumerated in 42 USC 16911, under alaw of any state or any country, or
under tribal or military law.

(x) "Vehicle" means that term as defined in section 79 of the Michigan vehicle code, 1949 PA 300, MCL
257.79.

(y) "Vessel" means that term as defined in section 44501 of the natura resources and environmental
protection act, 1994 PA 451, MCL 324.44501.

History: 1994, Act 295, Eff. Oct. 1, 19950 Am. 1999, Act 85, Eff. Sept. 1, 1999;0J Am. 2002, Act 542, Eff. Oct. 1, 2002;0 Am.

2004, Act 240, Eff. Oct. 1, 2004;,0 Am. 2005, Act 301, Eff. Feb. 1, 2006;00 Am. 2011, Act 17, Eff. July 1, 2011;00 Am. 2014, Act 328,
Eff. Jan. 14, 2015.

I
SEX OFFENDER REGISTRATION

28.723 Individuals required to be registered.

Sec. 3. (1) Subject to subsection (2), the following individuals who are domiciled or temporarily reside in
this state or who work with or without compensation or are students in this state are required to be registered
under this act:

(a) Anindividual who is convicted of alisted offense after October 1, 1995.

(b) An individual convicted of a listed offense on or before October 1, 1995 if on October 1, 1995 he or
sheison probation or parole, committed to jail, committed to the jurisdiction of the department of corrections,
or under the jurisdiction of the juvenile division of the probate court or the department of human services for
that offense or is placed on probation or parole, committed to jail, committed to the jurisdiction of the
department of corrections, placed under the jurisdiction of the juvenile division of the probate court or family
division of circuit court, or committed to the department of human services after October 1, 1995 for that
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offense.

(c) An individual convicted on or before October 1, 1995 of an offense described in section 2(d)(vi) as
added by 1994 PA 295 if on October 1, 1995 he or she is on probation or parole that has been transferred to
this state for that offense or his or her probation or parole is transferred to this state after October 1, 1995 for
that offense.

(d) An individual from another state who is required to register or otherwise be identified as a sex or child
offender or predator under a comparable statute of that state.

(e) Anindividual who was previously convicted of alisted offense for which he or she was not required to
register under this act, but who is convicted of any other felony on or after July 1, 2011.

(2) An individua convicted of an offense added on September 1, 1999 to the definition of listed offense is
not required to be registered solely because of that listed offense unless 1 of the following applies:

(a) Theindividual is convicted of that listed offense on or after September 1, 1999.

(b) On September 1, 1999, the individual is on probation or parole, committed to jail, committed to the
jurisdiction of the department of corrections, under the jurisdiction of the family division of circuit court, or
committed to the department of human services for that offense or the individua is placed on probation or
parole, committed to jail, committed to the jurisdiction of the department of corrections, placed under the
jurisdiction of the family division of circuit court, or committed to the department of human services on or
after September 1, 1999 for that offense.

(c) On September 1, 1999, the individual is on probation or parole for that offense which has been
transferred to this state or the individual's probation or parole for that offense is transferred to this state after
September 1, 1999.

(d) On September 1, 1999, in another state or country the individual is on probation or parole, committed
to jail, committed to the jurisdiction of the department of corrections or a similar type of state agency, under
the jurisdiction of a court that handles matters similar to those handled by the family division of circuit court
in this state, or committed to an agency with the same authority as the department of human services for that
offense.

(3) A nonresident who is convicted in this state on or after July 1, 2011 of committing a listed offense who
is not otherwise described in subsection (1) shall nevertheless register under this act. However, the continued
reporting reguirements of this act do not apply to the individual while he or she remains a nonresident and is
not otherwise required to report under this act. The individual shall have his or her photograph taken under
section 5a.

History: 1994, Act 295, Eff. Oct. 1, 1995;00 Am. 1995, Act 10, Eff. Oct. 1, 1995;00 Am. 1999, Act 85, Eff. Sept. 1, 1999;00 Am.
2011, Act 17, Eff. duly 1, 2011.

28.723a Hearing to determine if individual exempt from registration.

Sec. 3a. (1) If an individual pleads guilty to or is found guilty of a listed offense or is adjudicated as a
juvenile as being responsible for alisted offense but alleges that he or sheis not required to register under this
act because section 2(u)(v) or (vi) applies or section 2(w)(iv) applies, and the prosecuting attorney disputes
that allegation, the court shall conduct a hearing on the matter before sentencing or disposition to determine
whether the individual is required to register under this act.

(2) The individual has the burden of proving by a preponderance of the evidence in a hearing under this
section that his or her conduct falls within the exceptions described in subsection (1) and that he or she is
therefore not required to register under this act.

(3) Therules of evidence, except for those pertaining to privileges and protections set forth in section 520j
of the Michigan penal code, 1931 PA 328, MCL 750.520j, do not apply to a hearing under this section.

(4) The prosecuting attorney shall give the victim notice of the date, time, and place of the hearing.

(5) The victim of the offense has the following rights in a hearing under this section:

(a) To submit awritten statement to the court.

(b) To attend the hearing and to make a written or oral statement to the court.

(c) Torefuseto attend the hearing.

(d) To attend the hearing but refuse to testify or make a statement at the hearing.

(6) The court's decision excusing or requiring the individual to register isafinal order of the court and may
be appealed by the prosecuting attorney or the individual as a matter of right.

(7) This section applies to criminal and juvenile cases pending on July 1, 2011 and to criminal and juvenile
cases brought on and after that date.

History: Add. 2011, Act 17, Imd. Eff. Apr. 12, 2011.
28.724 Registration; procedures.
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Sec. 4. (1) Registration of an individual under this act shall proceed as provided in this section.

(2) For an individual convicted of alisted offense on or before October 1, 1995 who on or before October
1, 1995 is sentenced for that offense, has a disposition entered for that offense, or is assigned to youthful
trainee status for that offense, the following shall register the individual by December 31, 1995:

(a) If theindividual is on probation for the listed offense, the individual's probation agent.

(b) If theindividual is committed to jail for the listed offense, the sheriff or his or her designee.

(c) If the individua is under the jurisdiction of the department of corrections for the listed offense, the
department of corrections.

(d) If theindividual ison parole for the listed offense, the individual's parole agent.

(e) If theindividua iswithin the jurisdiction of the juvenile division of the probate court or the department
of social services under an order of disposition for the listed offense, the juvenile division of the probate court
or the department of social services.

(3) Except as provided in subsection (4), for an individual convicted of a listed offense on or before
October 1, 1995:

(& If the individual is sentenced for that offense after October 1, 1995 or assigned to youthful trainee
status after October 1, 1995, the probation agent shall register the individual before sentencing or assignment.

(b) If the individual's probation or parole is transferred to this state after October 1, 1995, the probation or
parole agent shall register the individual immediately after the transfer.

(c) If the individual is placed within the jurisdiction of the juvenile division of the probate court or family
division of circuit court or committed to the department of social services or family independence agency
under an order of disposition entered after October 1, 1995, the juvenile division of the probate court or
family division of circuit court shall register the individual before the order of disposition is entered.

(4) For an individual convicted on or before September 1, 1999 of an offense that was added on September
1, 1999 to the definition of listed offense, the following shall register the individual:

(a) If the individual is on probation or parole on September 1, 1999 for the listed offense, the individua's
probation or parole agent not later than September 12, 1999.

(b) If the individual is committed to jail on September 1, 1999 for the listed offense, the sheriff or his or
her designee not later than September 12, 1999.

(c) If theindividual is under the jurisdiction of the department of corrections on September 1, 1999 for the
listed offense, the department of corrections not later than November 30, 1999.

(d) If the individua is within the jurisdiction of the family division of circuit court or committed to the
family independence agency or county juvenile agency on September 1, 1999 under an order of disposition
for the listed offense, the family division of circuit court, the family independence agency, or the county
juvenile agency not later than November 30, 1999.

(e) If the individual is sentenced or assigned to youthful trainee status for that offense after September 1,
1999, the probation agent shall register the individual before sentencing or assignment.

(f) If the individual's probation or parole for the listed offense is transferred to this state after September 1,
1999, the probation or parole agent shall register the individual within 14 days after the transfer.

(9) If the individual is placed within the jurisdiction of the family division of circuit court or committed to
the family independence agency for the listed offense after September 1, 1999, the family division of circuit
court shall register the individual before the order of disposition is entered.

(5) Subject to section 3, an individual convicted of a listed offense in this state after October 1, 1995 and
an individual who was previously convicted of alisted offense for which he or she was not required to register
under this act, but who is convicted of any other felony on or after July 1, 2011, shall register before
sentencing, entry of the order of disposition, or assignment to youthful trainee status for that listed offense or
that other felony. The probation agent or the family division of circuit court shall give the individua the
registration form after the individual is convicted, explain the duty to register and accept the completed
registration for processing under section 6. The court shall not impose sentence, enter the order of disposition,
or assign the individual to youthful trainee status, until it determines that the individual's registration was
forwarded to the department as required under section 6.

(6) All of the following shall register with the local law enforcement agency, sheriff's department, or the
department immediately after becoming domiciled or temporarily residing, working, or being a student in this
state:

(8) Subject to section 3(1), an individual convicted in another state or country on or after October 1, 1995
of alisted offense as defined before September 1, 1999.

(b) Subject to section 3(2), an individual convicted in another state or country of an offense added on
September 1, 1999 to the definition of listed offenses.

(c) Subject to section 3(1), an individual convicted in another state or country of a listed offense before
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October 1, 1995 and, subject to section 3(2), an individual convicted in another state or country of an offense
added on September 1, 1999 to the definition of listed offenses, who is convicted of any other felony on or
after July 1, 2011.

(d) An individua required to be registered as a sex offender in another state or country regardless of when
the conviction was entered.

(7) If a prosecution or juvenile proceeding is pending on July 1, 2011, whether the defendant in a criminal
case or the minor in a juvenile proceeding is required to register under this act shall be determined on the
basis of the law in effect on July 1, 2011.

History: 1994, Act 295, Eff. Oct. 1, 1995;00 Am. 1999, Act 85, Eff. Sept. 1, 1999;00 Am. 2004, Act 237, Eff. Oct. 16, 2004;0 Am.
2004, Act 240, EFff. Oct. 1, 2004;0 Am. 2011, Act 17, EFff. July 1, 2011.

28.724a Status report to registering authority; requirements; reports; written documentation;
exception.

Sec. 4a. (1) Anindividual required to be registered under this act who is not a resident of this state shall
report his or her status in person to the registering authority having jurisdiction over a campus of an institution
of higher education if either of the following occurs:

(&) The individua is or enrolls as a student with that institution of higher education or the individual
discontinues that enrollment.

(b) As part of hisor her course of studies at an institution of higher education in this state, the individual is
present at any other location in this state, another state, a territory or possession of the United States, or the
individual discontinues his or her studies at that location.

(2) Anindividual required to be registered under this act who is a resident of this state shall report his or
her status in person to the registering authority having jurisdiction where his or her new residence or domicile
islocated if any of the events described under subsection (1) occur.

(3) The report required under subsections (1) and (2) shall be made as follows:

(a) For an individual registered under this act before October 1, 2002 who is required to make his or her
first report under subsections (1) and (2), not later than January 15, 2003.

(b) Immediately after he or she enrolls or discontinues his or her enrollment as a student on that campus
including study in this state or another state, aterritory or possession of the United States, or another country.

(4) The additional registration reports required under this section shall be made in the time periods
described in section 5a(2)(a) to (c) for reports under that section.

(5) The local law enforcement agency, sheriff's department, or department post to which an individua
reports under this section shall require the individual to pay the registration fee required under section 5a or
section 7(1) and to present written documentation of employment status, contractual relationship, volunteer
status, or student status. Written documentation under this subsection may include, but need not be limited to,
any of the following:

(a) A W-2 form, pay stub, or written statement by an employer.

(b) A contract.

(c) A student identification card or student transcript.

(6) This section does not apply to an individua whose enrollment and participation at an institution of
higher education is solely through the mail or the internet from a remote location.

History: Add. 2002, Act 542, Eff. Oct. 1, 2002;0 Am. 2004, Act 237, Eff. Oct. 16, 2004;,00 Am. 2011, Act 17, Eff. July 1, 2011.

28.725 Conditions requiring individual to report in person and provide notice to registering
authority; release of incarcerated individual; notice; compliance.

Sec. 5. (1) Anindividua required to be registered under this act who is aresident of this state shall report
in person and notify the registering authority having jurisdiction where his or her residence or domicile is
located immediately after any of the following occur:

(a) Theindividual changes or vacates his or her residence or domicile.

(b) The individual changes his or her place of employment, or employment is discontinued.

(c) The individua enrolls as a student with an institution of higher education, or enrollment is
discontinued.

(d) The individual changes his or her name.
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(h) Any change required to be reported under section 4a.

(2) Anindividual required to be registered under this act who is not a resident of this state but has his or
her place of employment in this state shal report in person and notify the registering authority having
jurisdiction where his or her place of employment is located or the department post of the individual's place of
employment immediately after the individual changes his or her place of employment or employment is
discontinued.

(3) If an individual who is incarcerated in a state correctional facility and is required to be registered under
this act is granted parole or is due to be released upon completion of his or her maximum sentence, the
department of corrections, before releasing the individual, shall provide notice of the location of the
individual's proposed place of residence or domicile to the department of state police.

(4) If anindividual who isincarcerated in a county jail and is required to be registered under this act is due
to be released from custody, the sheriff's department, before releasing the individual, shall provide notice of
the location of the individual's proposed place of residence or domicile to the department of state police.

(5) Immediately after either of the following occurs, the department of corrections shall notify the local
law enforcement agency or sheriff's department having jurisdiction over the area to which the individual is
transferred or the department post of the transferred residence or domicile of an individual required to be
registered under this act:

(a) Theindividual istransferred to a community residential program.

(b) The individual is transferred into a level 1 correctiona facility of any kind, including a correctional
camp or work camp.

(6) An individual required to be registered under this act who is a resident of this state shall report in
person and notify the registering authority having jurisdiction where his or her residence or domicile is
located immediately before he or she changes his or her domicile or residence to another state. The individual
shall indicate the new state and, if known, the new address. The department shall update the registration and
compilation databases and promptly notify the appropriate law enforcement agency and any applicable sex or
child offender registration authority in the new state.

(7) An individual required to be registered under this act who is a resident of this state shall report in
person and notify the registering authority having jurisdiction where his or her residence or domicile is
located not later than 21 days before he or she changes his or her domicile or residence to another country or
travels to another country for more than 7 days. The individual shall state the new country of residence or
country of travel and the address of his or her new domicile or residence or place of stay, if known. The
department shall update the registration and compilation databases and promptly notify the appropriate law
enforcement agency and any applicable sex or child offender registration authority.

(8) If the probation or parole of an individual required to be registered under this act is transferred to
another state or an individual required to be registered under this act is transferred from a state correctional
facility to any correctional facility or probation or parole in another state, the department of corrections shall
promptly notify the department and the appropriate law enforcement agency and any applicable sex or child
offender registration authority in the new state. The department shall update the registration and compilation
databases.

(9) An individual registered under this act shall comply with the verification procedures and proof of
residence procedures prescribed in sections 4a and 5a.

(10) Except as otherwise provided in this section and section 8c, a tier | offender shall comply with this
section for 15 years.

(11) Except as otherwise provided in this section and section 8c, atier |1 offender shall comply with this
section for 25 years.

(12) Except as otherwise provided in this section and section 8c, atier 111 offender shall comply with this
section for life.

(13) The registration periods under this section exclude any period of incarceration for committing a crime
and any period of civil commitment.

(14) For an individual who was previously convicted of a listed offense for which he or she was not
required to register under this act but who is convicted of any felony on or after July 1, 2011, any period of
time that he or she was not incarcerated for that listed offense or that other felony and was not civilly
committed counts toward satisfying the registration period for that listed offense as described in this section.
If those periods equal or exceed the registration period described in this section, the individual has satisfied
his or her registration period for the listed offense and is not required to register under this act. If those
periods are |less than the registration period described in this section for that listed offense, the individual shall
comply with this section for the period of time remaining.
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History: 1994, Act 295, Eff. Oct. 1, 1995;001 Am. 1999, Act 85, Eff. Sept. 1, 1999;00 Am. 2002, Act 542, Eff. Oct. 1, 2002;0 Am.
2004, Act 240, Eff. Oct. 1, 2004;0 Am. 2005, Act 123, Eff. Jan. 1, 2006;00 Am. 2005, Act 132, Eff. Jan. 1, 2006;C0 Am. 2006, Act 402,
Eff. Dec. 1, 2006;00 Am. 2011, Act 17, Eff. July 1, 2011.

28.725a Notice to registered individual; explanation of duties; reporting requirements.

Sec. 5a. (1) The department shall mail a notice to each individual registered under this act who isnot in a
state correctional facility explaining the individual's duties under this act as amended.

(2) Upon the release of an individua registered under this act who is in a state correctiona facility, the
department of corrections shall provide written notice to that individual explaining his or her duties under this
section and this act as amended and the procedure for registration, notification, and verification and payment
of the registration fee prescribed under subsection (6) or section 7(1). The individual shall sign and date the
notice. The department of corrections shall maintain a copy of the signed and dated notice in the individual's
file. The department of corrections shall forward the original notice to the department immediately, regardless
of whether the individua signsit.

(3) Subject to subsection (4), an individua required to be registered under this act who is not incarcerated
shall report in person to the registering authority where he or she is domiciled or resides for verification of
domicile or residence as follows:

(a) If theindividual is atier | offender, the individual shall report once each year during the individua's
month of birth.

(b) If the individual is a tier Il offender, the individual shall report twice each year according to the
following schedule:

Birth Month Reporting Months
January January and July
February February and August
Mar ch March and Sept enber
Apri | April and October
May May and Novemnber
June June and Decenber
July January and July
August February and August
Sept enber March and Sept enber
Cct ober April and Cctober
Novemnber May and Novemrber
Decenber June and Decenber

(c) If the individual is a tier 111 offender, the individual shall report 4 times each year according to the
following schedule:

Birth Month Reporting Months

January January, April, July, and Cctober
February February, My, August, and Novenber
Mar ch March, June, Septenber, and Decenber
April April, July, Cctober, and January
May May, August, Novenber, and February
June June, Septenber, Decenber, and March
July July, Cctober, January, and April
August August, Novenber, February, and May
Sept enber Sept enber, Decenber, March, and June
Cct ober Cct ober, January, April, and July
Novenber Novenber, February, My, and August
Decenber Decenber, March, June, and Septenber

(4) A report under subsection (3) shall be made no earlier than the first day or later than the last day of the
month in which the individual is required to report. However, if the registration period for that individual
expires during the month in which he or sheis required to report under this section, the individual shall report
during that month on or before the date his or her registration period expires. When an individual reports
under subsection (3), the individual shall review all registration information for accuracy.

(5) When an individual reports under subsection (3), an officer or authorized employee of the registering
authority shall verify the individual's residence or domicile and any information required to be reported under
section 4a. The officer or authorized employee shall also determine whether the individual's photograph
required under this act matches the appearance of the individual sufficiently to properly identify him or her
from that photograph. If not, the officer or authorized employee shall require the individual to immediately
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obtain a current photograph under this section. When al of the verification information has been provided, the
officer or authorized employee shall review that information with the individual and make any corrections,
additions, or deletions the officer or authorized employee determines are necessary based on the review. The
officer or authorized employee shall sign and date a verification receipt. The officer or authorized employee
shall give a copy of the signed receipt showing the date of verification to the individual. The officer or
authorized employee shall forward verification information to the department in the manner the department
prescribes. The department shall revise the law enforcement database and public internet website maintained
under section 8 as necessary and shall indicate verification in the public internet website maintained under
section 8(2).

(6) Except as otherwise provided in section 5b, an individual who reports as prescribed under subsection
(3) shall pay a$50.00 registration fee as follows:

(a) Uponinitial registration.

(b) Annually following the year of initial registration. The payment of the registration fee under this
subdivision shall be made at the time the individual reports in the first reporting month for that individual as
set forth in subsection (3) of each year in which the fee applies, unless an individual elects to prepay an
annual registration fee for any future year for which an annual registration fee is required. Prepaying any
annual registration fee shall not change or ater the requirement of an individual to report as set forth in
subsection (3). The payment of the registration fee under this subdivision is not required to be made for any
registration year that has expired before January 1, 2014 or to be made by any individual initially required to
register under this act after January 1, 2019. The registration fee required to be paid under this subdivision
shall not be prorated on grounds that the individual will complete his or her registration period after the month
in which the feeis due.

(c) The sum of the amounts required to be paid under subdivisions (a) and (b) shall not exceed $550.00.

(7) An individual required to be registered under this act shall maintain either a valid operator's or
chauffeur's license issued under the Michigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923, or an
official state personal identification card issued under 1972 PA 222, MCL 28.291 to 28.300, with the
individual's current address. The license or card may be used as proof of domicile or residence under this
section. In addition, the officer or authorized employee may require the individual to produce another
document bearing his or her name and address, including, but not limited to, voter registration or a utility or
other bill. The department may specify other satisfactory proof of domicile or residence.

(8) An individual registered under this act who is incarcerated shall report to the secretary of state under
this subsection immediately after he or she is released to have his or her digitalized photograph taken. The
individual is not required to report under this subsection if he or she had a digitized photograph taken for an
operator's or chauffeur's license or officia state personal identification card before January 1, 2000, or within
2 years before he or she isreleased unless his or her appearance has changed from the date of that photograph.
Unless the person is a nonresident, the photograph shall be used on the individual's operator's or chauffeur's
license or official state personal identification card. The individual shall have a new photograph taken when
he or she renews the license or identification card as provided by law, or as otherwise provided in this act.
The secretary of state shall make the digitized photograph available to the department for a registration under
this act.

(9) If an individual does not report under this section or under section 4a, the department shall notify all
registering authorities as provided in section 8a and initiate enforcement action as set forth in that section.

(10) The department shall prescribe the form for the notices and verification procedures required under this
section.

History: Add. 1999, Act 85, Eff. Sept. 1, 1999;0 Am. 2002, Act 542, Eff. Oct. 1, 2002;0 Am. 2004, Act 237, Eff. Oct. 16, 2004;0]

Am. 2004, Act 240, Eff. Oct. 1, 2004;00 Am. 2005, Act 322, Eff. Jan. 1, 2006;00 Am. 2011, Act 17, Imd. Eff. Apr. 12, 2011;00 Am. 2013,
Act 149, Eff. Apr. 1, 2014.

28.725b Sex offenders registration fund; creation; disposition of money; use; lapse; claim of
indigence; waiver of fee; payments.

Sec. 5b. (1) Of the money collected by a court, local law enforcement agency, sheriff's department, or
department post from each registration fee prescribed under this act, $30.00 shall be forwarded to the
department, which shall deposit the money in the sex offenders registration fund created under subsection (2),
and $20.00 shall be retained by the court, local law enforcement agency, sheriff's department, or department
post.

(2) The sex offenders registration fund is created as a separate fund in the department of treasury. The state
treasurer shall credit the money received from the payment of the registration fee prescribed under this act to
the sex offenders registration fund. Money credited to the fund shall only be used by the department for
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training concerning, and the maintenance and automation of, the law enforcement database, public internet
website, information required under section 8, or notification and offender registration duties under section
4a. Money in the sex offenders registration fund at the close of the fiscal year shall remain in the fund and
shall not lapse to the general fund.

(3) If anindividual required to pay a registration fee under this act is indigent, the registration fee shall be
waived for a period of 90 days. The burden is on the individual claiming indigence to prove the fact of
indigence to the satisfaction of the local law enforcement agency, sheriff's department, or department post
where the individual is reporting.

(4) Payment of the registration fee prescribed under this act shall be made in the form and by means
prescribed by the department. Upon payment of the registration fee prescribed under this act, the officer or
employee shall forward verification of the payment to the department in the manner the department
prescribes. The department shall revise the law enforcement database and public internet website maintained
under section 8 as necessary and shall indicate verification of payment in the law enforcement database under
section 8(1).

History: Add. 2004, Act 237, Eff. Oct. 16, 2004;00 Am. 2011, Act 17, Eff. July 1, 2011.

28.725c Fee collected by department of corrections; prohibition.
Sec. 5¢. The department of corrections shall not collect any fee prescribed under this act.
History: Add. 2004, Act 237, Eff. Oct. 16, 2004.

28.726 Providing or forwarding copy of registration or notification.

Sec. 6. (1) The officer, court, or agency registering an individual or receiving or accepting a registration
under section 4 or receiving notice under section 5(1) shall provide the individual with a copy of the
registration or notification at the time of registration or notice.

(2) The officer, court, or agency registering an individual or receiving or accepting a registration under
section 4 or notified of an address change under section 5(1) shall forward the registration or notification to
the department in a manner prescribed by the department immediately after registration or notification.

History: 1994, Act 295, Eff. Oct. 1, 1995;00 Am. 1996, Act 494, Eff. Apr. 1, 1997;,00 Am. 2011, Act 18, Eff. July 1, 2011.

28.727 Registration information; format; fee; requirements; forwarding registration, notice,
and verification information to federal bureau of investigation, local agencies, and other
registering jurisdictions.

Sec. 7. (1) Registration information obtained under this act shall be forwarded to the department in the
format the department prescribes. Except as provided in section 5b(3), a $50.00 registration fee shall
accompany each origina registration. All of the following information shall be obtained or otherwise
provided for registration purposes:

(8 The individual's legal nhame and any aliases, nicknames, ethnic or tribal names, or other names by
which the individua is or has been known. An individua who is in a witness protection and relocation
program is only required to use the name and identifying information reflecting his or her new identity in a
registration under this act. The registration and compilation databases shall not contain any information
identifying the individual's prior identity or locale.

(b) The individual's social security number and any social security numbers or alleged social security
numbers previously used by the individual.

(c) Theindividual's date of birth and any alleged dates of birth previously used by the individual.

(d) The address where the individual resides or will reside. If the individual does not have a residential
address, information under this subsection shall identify the location or area used or to be used by the
individua in lieu of a residence or, if the individual is homeless, the village, city, or township where the
person spends or will spend the magjority of hisor her time.

(e) The name and address of any place of temporary lodging used or to be used by the individual during
any period in which the individual is away, or is expected to be away, from his or her residence for more than
7 days. Information under this subdivision shall include the dates the lodging is used or to be used.

(f) The name and address of each of the individual's employers. For purposes of this subdivision,
"employer" includes a contractor and any individual who has agreed to hire or contract with the individual for
his or her services. Information under this subsection shall include the address or location of employment if
different from the address of the employer. If the individua lacks a fixed employment location, the
information obtained under this subdivision shall include the general areas where the individual works and the
normal travel routes taken by the individual in the course of his or her employment.

(9) The name and address of any school being attended by the individual and any school that has accepted
Rendered Thursday, September 19, 2019 Page 11 Michigan Compiled Laws Complete Through PA 48 of 2019

O Legislative Council, State of Michigan Courtesy of www.legislature.mi.gov



Case 2:16-cv-13137-RHC-DRG ECF No. 66-7 filed 10/22/19 PagelD.1039 Page 13 of 22

the individual as a student that he or she plans to attend. For purposes of this subdivision, "school" means a
public or private postsecondary school or school of higher education, including a trade school.

(h) All telephone numbers registered to the individual or routinely used by the individual.

(i) All electronic mail addresses and instant message addresses assigned to the individual or routinely used
by the individual and all login names or other identifiers used by the individual when using any electronic
mail address or instant messaging system.

() The license plate number, registration number, and description of any motor vehicle, aircraft, or vessel
owned or regularly operated by the individual and the location at which the motor vehicle, aircraft, or vesse
is habitually stored or kept.

(k) The individual's driver license number or state personal identification card number.

(I A digital copy of the individual's passport and other immigration documents.

(m) The individual's occupational and professional licensing information, including any license that
authorizes the individual to engage in any occupation, profession, trade, or business.

(n) A brief summary of the individual's convictions for listed offenses regardless of when the conviction
occurred, including where the offense occurred and the origina charge if the conviction was for a lesser
offense.

(o) A complete physical description of the individual.

(p) The photograph required under section 5a.

(q) The individua's fingerprints if not already on file with the department and the individual's palm prints.
An individual required to be registered under this act shall have his or her fingerprints or palm prints or both
taken not later than September 12, 2011 if his or her fingerprints or palm prints are not already on file with the
department. The department shall forward a copy of the individual's fingerprints and palm prints to the federal
bureau of investigation if not aready on file with that bureau.

(r) Information that is required to be reported under section 4a.

(2) A registration shall contain all of the following:

(a) An electronic copy of the offender's Michigan driver license or Michigan personal identification card,
including the photograph required under this act.

(b) The text of the provision of law that defines the criminal offense for which the sex offender is
registered.

(c) Any outstanding arrest warrant information.

(d) The individual's tier classification.

(e) An identifier that indicates whether a DNA sample has been collected and any resulting DNA profile
has been entered into the federal combined DNA index system (CODIS).

(f) Theindividual's complete criminal history record, including the dates of all arrests and convictions.

(9) The individua's Michigan department of corrections number and status of parole, probation, or
supervised release.

(h) Theindividual's federal bureau of investigation number.

(3) The form used for notification of duties under this act shall contain awritten statement that explains the
duty of the individual being registered to provide notice of changesin his or her registration information, the
procedures for providing that notice, and the verification procedures under section 5a.

(4) The individua shall sign a registration and notice. However, the registration and notice shall be
forwarded to the department regardless of whether the individual signsit or pays the registration fee required
under subsection (1).

(5) The officer, court, or an employee of the agency registering the individual or receiving or accepting a
registration under section 4 shall sign the registration form.

(6) An individual shall not knowingly provide false or misleading information concerning a registration,
notice, or verification.

(7) The department shall prescribe the form for a notification required under section 5 and the format for
forwarding the notification to the department.

(8) The department shall promptly provide registration, notice, and verification information to the federal
bureau of investigation and to local law enforcement agencies, sheriff's departments, department posts, and
other registering jurisdictions, as provided by law.

History: 1994, Act 295, Eff. Oct. 1, 1995;,01 Am. 1996, Act 494, Eff. Apr. 1, 1997;00 Am. 1999, Act 85, Eff. Sept. 1, 1999;0 Am.
2002, Act 542, Eff. Oct. 1, 2002;,00 Am. 2004, Act 237, Eff. Oct. 16, 2004;0 Am. 2011, Act 18, Eff. July 1, 2011.

28.728 Law enforcement database; information to be contained for each registered
individual; public internet website; compilation; availability; removal; note.
Sec. 8. (1) The department shall maintain a computerized law enforcement database of registrations and
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notices required under this act. The law enforcement database shall contain all of the following information
for each individual registered under this act:

(&) The individual's lega name and any aliases, nicknames, ethnic or tribal names, or other names by
which the individual is or has been known.

(b) The individual's social security humber and any social security numbers or alleged social security
numbers previously used by the individual .

(c) Theindividual's date of birth and any alleged dates of birth previously used by the individual.

(d) The address where the individual resides or will reside. If the individual does not have a residential
address, information under this subsection shall identify the location or area used or to be used by the
individual in lieu of a residence or, if the individual is homeless, the village, city, or township where the
individual spends or will spend the majority of hisor her time.

(e) The name and address of any place of temporary lodging used or to be used by the individual during
any period in which the individual is away, or is expected to be away, from his or her residence for more than
7 days. Information under this subdivision shall include the dates the lodging is used or to be used.

(f) The name and address of each of the individual's employers. For purposes of this subdivision,
"employer" includes a contractor and any individual who has agreed to hire or contract with the individual for
his or her services. Information under this subsection shall include the address or location of employment if
different from the address of the employer.

(9) The name and address of any school being attended by the individual and any school that has accepted
the individual as a student that he or she plans to attend. For purposes of this subdivision, "school” means a
public or private postsecondary school or school of higher education, including a trade school.

(h) All telephone numbers registered to the individual or routinely used by the individual.

(i) All electronic mail addresses and instant message addresses assigned to the individual or routinely used
by the individual and all login names or other identifiers used by the individual when using any electronic
mail address or instant messaging system.

() The license plate number or registration number and description of any motor vehicle, aircraft, or vessel
owned or regularly operated by the individua and the location at which the motor vehicle, aircraft, or vesse
is habitually stored or kept.

(k) Theindividual's driver license number or state personal identification card number.

() A digital copy of the individual's passport and other immigration documents.

(m) The individual's occupational and professional licensing information, including any license that
authorizes the individual to engage in any occupation, profession, trade, or business.

(n) A brief summary of the individual's convictions for listed offenses regardless of when the conviction
occurred, including where the offense occurred and the origina charge if the conviction was for a lesser
offense.

(o) A complete physical description of the individual.

(p) The photograph required under section 5a.

(q) The individual's fingerprints and palm prints.

(r) An electronic copy of the offender's Michigan driver license or Michigan personal identification card,
including the photograph required under this act.

(s) The text of the provision of law that defines the criminal offense for which the sex offender is
registered.

(t) Any outstanding arrest warrant information.

(u) The individual's tier classification and registration status.

(V) An identifier that indicates whether a DNA sample has been collected and any resulting DNA profile
has been entered into the federal combined DNA index system (CODIS).

(w) Theindividua's complete criminal history record, including the dates of all arrests and convictions.

(x) The individual's Michigan department of corrections number and the status of his or her parole,
probation, or release.

(y) Theindividual's federal bureau of investigation number.

(2) The department shall maintain a public internet website separate from the law enforcement database
described in subsection (1) to implement section 10(2) and (3). Except as provided in subsection (4), the
public internet website shall contain all of the following information for each individual registered under this
act:

(8 The individua's lega name and any aliases, nicknames, ethnic or tribal names, or other names by
which the individual is or has been known.

(b) The individual's date of birth.

(c) The address where the individual resides. If the individua does not have a residential address,
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information under this subsection shall identify the village, city, or township used by the individual in lieu of
aresidence.

(d) The address of each of the individual's employers. For purposes of this subdivision, "employer"
includes a contractor and any individual who has agreed to hire or contract with the individual for his or her
services. Information under this subsection shall include the address or location of employment if different
from the address of the employer.

(e) The address of any school being attended by the individual and any school that has accepted the
individual as a student that he or she plansto attend. For purposes of this subdivision, "school” means a public
or private postsecondary school or school of higher education, including a trade school.

(f) The license plate number or registration number and description of any motor vehicle, aircraft, or vessel
owned or regularly operated by the individual.

(g) A brief summary of the individual's convictions for listed offenses regardless of when the conviction
occurred.

(h) A complete physical description of the individual.

(i) The photograph required under this act. If no photograph is available, the department shall use an arrest
photograph or Michigan department of corrections photograph until a photograph as prescribed in section 5a
becomes available.

()) The text of the provision of law that defines the crimina offense for which the sex offender is
registered.

(k) The individual's registration status.

() Fhetndividud stierclassfieation:

(3) The following information shall not be made available on the public internet website described in
subsection (2):

(a) Theidentity of any victim of the offense.

(b) The individual's socia security number.

(c) Any arrests not resulting in a conviction.

(d) Any travel or immigration document numbers.

(e) Any electronic mail addresses and instant message addresses assigned to the individual or routinely
used by the individual and any login names or other identifiers used by the individual when using any
electronic mail address or instant messaging system.

(f) Theindividua's driver license number or state personal identification card number.

(4) The public internet website described in subsection (2) shall not include the following individuals:

(a) Anindividual registered solely because he or she had 1 or more dispositions for a listed offense entered
under section 18 of chapter X1IA of the probate code of 1939, 1939 PA 288, MCL 712A.18, in a case that was
not designated as a case in which the individual was to be tried in the same manner as an adult under section
2d of chapter XIIA of the probate code of 1939, 1939 PA 288, MCL 712A.2d.

(b) An individua registered solely because he or she was the subject of an order of disposition or other
adjudication in ajuvenile matter in another state or country.

(c) Anindividual registered solely because he or she was convicted of asingle tier | offense, other than an
individual who was convicted of aviolation of any of the following:

(i) Section 145c(4) of the Michigan penal code, 1931 PA 328, MCL 750.145c.

(i) A violation of section 335a(2)(b) of the Michigan penal code, 1931 PA 328, MCL 750.335g, if avictim
isaminor.

(iii) Section 349b of the Michigan penal code, 1931 PA 328, MCL 750.349D, if the victim isaminor.

(iv) Section 539j of the Michigan penal code, 1931 PA 328, MCL 750.539j, if avictim isaminor.

(v) An offense substantially similar to an offense described in subparagraphs (i) to (v) under alaw of the
United States that is specifically enumerated in 42 USC 16911, under a law of any state or any country, or
under tribal or military law.

(5) The compilation of individuals shall be indexed aphabetically by village, city, township, and county,
numerically by zip code area, and geographically as determined appropriate by the department.

(6) The department shall update the public internet website with new registrations, deletions from
registrations, and address changes at the same time those changes are made to the law enforcement database
described in subsection (1). The department shall make the law enforcement database available to each
department post, local law enforcement agency, and sheriff's department by the law enforcement information
network. Upon request by a department post, local law enforcement agency, or sheriff's department, the
department shall provide to that post, agency, or sheriff's department the information from the law
enforcement database in printed form for the designated areas located in whole or in part within the post's,
agency's, or sheriff's department's jurisdiction. The department shall provide the ability to conduct a
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computerized search of the law enforcement database and the public internet website based upon the name
and campus location of an institution of higher education.

(7) The department shall make the law enforcement database available to a department post, local law
enforcement agency, or sheriff's department by electronic, computerized, or other similar means accessible to
the post, agency, or sheriff's department. The department shall make the public internet website available to
the public by electronic, computerized, or other similar means accessible to the public. The electronic,
computerized, or other similar means shall provide for a search by name, village, city, township, and county
designation, zip code, and geographical area.

(8) If a court determines that the public availability under section 10 of any information concerning
individuals registered under this act violates the constitution of the United States or this state, the department
shall revise the public internet website described in subsection (2) so that it does not contain that information.

(9) If the department determines that an individual has completed his or her registration period, including a
registration period reduced by law under 2011 PA 18, or that he or she otherwise is no longer required to
register under this act, the department shall remove the individual's registration information from both the law
enforcement database and the public internet website within 7 days after making that determination.

(20) If the individual provides the department with documentation showing that he or she is required to
register under this act for a violation that has been set aside under 1965 PA 213, MCL 780.621 to 780.624, or
that has been otherwise expunged, the department shall note on the public internet website that the violation
has been set aside or expunged.

History: 1994, Act 295, Eff. Oct. 1, 1995;0 Am. 1996, Act 494, Eff. Apr. 1, 1997;0 Am. 1999, Act 85, Eff. Sept. 1, 1999;00 Am.
2002, Act 542, Eff. Oct. 1, 2002;0] Am. 2004, Act 238, Eff. May 1, 2005;0] Am. 2004, Act 240, Eff. Oct. 1, 2004;0J Am. 2011, Act 18,
Eff. July 1, 2011;0 Am. 2013, Act 2, Eff. June 1, 2013.

28.728a Failure to register or update registration information; duties registering authority;
duties of department.

Sec. 8a (1) If an individual fails to register or to update his or her registration information as required
under this act, the local law enforcement agency, sheriff's office, or department post responsible for
registering the individual or for verifying and updating his or her registration information shall do al of the
following immediately after the date the individual was required to register or to update his or her registration
information:

(a) Determine whether the individual has absconded or is otherwise unlocatable.

(b) If the registering authority was notified by a registration jurisdiction that the individual was to appear in
order to register or update his or her registration information in the jurisdiction of the registering authority,
notify the department in a manner prescribed by the department that the individual failed to appear as
required.

(c) Revise the information in the registry to reflect that the individual has absconded or is otherwise
unlocatable.

(d) Seek awarrant for the individual's arrest if the legal requirements for obtaining a warrant are satisfied.

(e) Enter the individual into the national crime information center wanted person file if the requirements
for entering information into that file are met.

(2) If an individual fails to register or to update his or her registration information as required under this
act, the department shall do all of the following immediately after being notified by the registering authority
that the individual failed to appear as required:

(&) Notify that other registration jurisdiction that the individual failed to appear as required.

(b) Notify the United States marshal's service in the manner required by the United States marshal's service
of theindividual's failure to appear as required.

(c) Update the national sex offender registry to reflect the individua's status as an absconder or as
unlocatable.

History: Add. 2011, Act 18, Eff. July 1, 2011.

Compiler's note: Former MCL 28.728a, which pertained to feasibility studies for providing search by alias and mapping to show
address was repealed by Act 240 of 2004, Eff. Oct. 1, 2004.

28.728b Repealed. 2004, Act 240, Eff. Oct. 1, 2004.
Compiler's note: The repealed section pertained to compilation of individuals not requiring registration.

28.728c Petition to discontinue registration; jurisdiction; limitations; oath; contents; false
statement; filing copy with office of prosecuting attorney; notice; hearing; rights of victim;
factors in court determination; granting of petition.
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Sec. 8c. (1) Anindividual classified asatier | offender who meets the requirements of subsection (12) may
petition the court under that subsection for an order allowing him or her to discontinue registration under this
act.

(2) An individual classified as a tier 11l offender who meets the requirements of subsection (13) may
petition the court under that subsection for an order allowing him or her to discontinue registration under this
act.

(3) Anindividua classified asatier I, tier |1, or tier |11 offender who meets the requirements of subsection
(14) or (15) may petition the court under that subsection for an order allowing him or her to discontinue
registration under this act.

(4) This section is the sole means by which an individual may obtain judicial review of his or her
registration requirements under this act. This subsection does not prohibit an appeal of the conviction or
sentence as otherwise provided by law or court rule. A petition filed under this section shall be filed in the
court in which the individual was convicted of committing the listed offense. However, if the conviction
occurred in another state or country and the individua is a resident of this state, the individual may file a
petition in the circuit court in the county of his or her residence for an order allowing him or her to
discontinue registration under this act only. A petition shall not be filed under this section if a previous
petition was filed under this section and was denied by the court after a hearing.

(5) A petition filed under this section shall be made under oath and shall contain all of the following:

(a) The name and address of the petitioner.

(b) A statement identifying the offense for which discontinuation from registration is being requested.

(c) A statement of whether the individual was previously convicted of a listed offense for which
registration is required under this act.

(6) An individual who knowingly makes a false statement in a petition filed under this section is guilty of
perjury as proscribed under section 423 of the Michigan penal code, 1931 PA 328, MCL 750.423.

(7) A copy of the petition shall be filed with the office of the prosecuting attorney that prosecuted the case
against the individua or, for a conviction that occurred in another state or country, the prosecuting attorney
for the county of hisor her residence, at least 30 days before a hearing is held on the petition. The prosecuting
attorney may appear and participate in all proceedings regarding the petition and may seek appellate review of
any decision on the petition.

(8) If the name of the victim of the offense is known by the prosecuting attorney, the prosecuting attorney
shall provide the victim with written notice that a petition has been filed and shall provide the victim with a
copy of the petition. The notice shall be sent by first-class mail to the victim's last known address. The
petition shall include a statement of the victim's rights under subsection (10).

(9) If an individual properly files a petition with the court under this section, the court shall conduct a
hearing on the petition as provided in this section.

(10) The victim has the right to attend all proceedings under this section and to make a written or ora
statement to the court before any decision regarding the petition is made. A victim shall not be required to
appear at any proceeding under this section against his or her will.

(11) The court shall consider al of the following in determining whether to alow the individual to
discontinue registration under subsection (12) or (13) but shall not grant the petition if the court determines
that the individual is a continuing threat to the public:

(a) Theindividual's age and level of maturity at the time of the offense.

(b) The victim's age and level of maturity at the time of the offense.

(c) The nature of the offense.

(d) The severity of the offense.

(e) Theindividual's prior juvenile or criminal history.

(f) Theindividua's likelihood to commit further listed offenses.

(g) Any impact statement submitted by the victim under the William Van Regenmorter crime victim's
rights act, 1985 PA 87, MCL 780.751 to 780.834, or under this section.

(h) Any other information considered relevant by the court.

(12) The court may grant a petition properly filed by an individual under subsection (1) if al of the
following apply:

(a) Ten or more years have elapsed since the date of his or her conviction for the listed offense or from his
or her release from any period of confinement for that offense, whichever occurred last.

(b) The petitioner has not been convicted of any felony since the date described in subdivision (a).

(c) The petitioner has not been convicted of any listed offense since the date described in subdivision (a).

(d) The petitioner successfully completed his or her assigned periods of supervised release, probation, or
parole without revocation at any time of that supervised release, probation, or parole.
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(e) The petitioner successfully completed a sex offender treatment program certified by the United States
attorney general under 42 USC 16915(b)(1), or another appropriate sex offender treatment program. The court
may waive the requirements of this subdivision if successfully completing a sex offender treatment program
was not a condition of the petitioner's confinement, release, probation, or parole.

(13) The court may grant a petition properly filed by an individual under subsection (2) if al of the
following apply:

(a) The petitioner is required to register based on an order of disposition entered under section 18 of
chapter XIIA of the probate code of 1939, 1939 PA 288, MCL 712A.18, that is open to the genera public
under section 28 of chapter X1IA of the probate code of 1939, 1939 PA 288, MCL 712A.28.

(b) Twenty-five or more years have elapsed since the date of his or her adjudication for the listed offense
or from his or her release from any period of confinement for that offense, whichever occurred last.

(c) The petitioner has not been convicted of any felony since the date described in subdivision (b).

(d) The petitioner has not been convicted of any listed offense since the date described in subdivision (b).

(e) The petitioner successfully completed his or her assigned periods of supervised release, probation, or
parole without revocation at any time of that supervised release, probation, or parole.

(f) The court determines that the petitioner successfully completed a sex offender treatment program
certified by the United States attorney general under 42 USC 16915(b)(1), or another appropriate sex offender
treatment program. The court may waive the requirements of this subdivision if successfully completing a sex
offender treatment program was not a condition of the petitioner's confinement, release, probation, or parole.

(14) The court shall grant a petition properly filed by an individual under subsection (3) if the court
determines that the conviction for the listed offense was the result of a consensual sexual act between the
petitioner and the victim and any of the following apply:

(a) All of the following:

(i) The victim was 13 years of age or older but less than 16 years of age at the time of the offense.

(i) The petitioner is not more than 4 years older than the victim.

(b) All of the following:

(i) The individual was convicted of a violation of section 158, 338, 338a, or 338b of the Michigan penal
code, 1931 PA 328, MCL 750.158, 750.338, 750.338a, and 750.338b.

(i) The victim was 13 years of age or older but less than 16 years of age at the time of the violation.

(iif) Theindividual is not more than 4 years older than the victim.

(c) All of the following:

(i) The individual was convicted of a violation of section 158, 338, 338a, 338b, or 520c(1)(i) of the
Michigan penal code, 1931 PA 328, MCL 750.158, 750.338, 750.338a, 750.338b, and 750.520c.

(i) The victim was 16 years of age or older at the time of the violation.

(iii) The victim was not under the custodial authority of the individual at the time of the violation.

(15) The court shall grant a petition properly filed by an individual under subsection (3) if either of the
following applies:

(a) Both of the following:

(i) The petitioner was adjudicated as ajuvenile.

(i) The petitioner was less than 14 years of age at the time of the offense.

(b) The individual was registered under this act before July 1, 2011 for an offense that required registration
but for which registration is not required on or after July 1, 2011.

History: Add. 2004, Act 240, Eff. Oct. 1, 2004;0 Am. 2011, Act 18, Eff. July 1, 2011.

28.728d Providing copy of court order granting petition to department and individual.

Sec. 8d. If the court grants a petition filed under section 8c, the court shall promptly provide a copy of that
order to the department and to the individual. The department shall promptly remove an individua's
registration from the database maintained under section 8(1).

History: Add. 2004, Act 240, Eff. Oct. 1, 2004;00 Am. 2011, Act 18, Eff. July 1, 2011.

28.729 Registration required; violations; penalties.

Sec. 9. (1) Except as provided in subsections (2), (3), and (4), an individual required to be registered under
this act who willfully violates this act is guilty of afelony punishable as follows:

(a) If the individua has no prior convictions for a violation of this act, by imprisonment for not more than
4 years or afine of not more than $2,000.00, or both.

(b) If theindividual has 1 prior conviction for a violation of this act, by imprisonment for not more than 7
years or afine of not more than $5,000.00, or both.

(c) If theindividua has 2 or more prior convictions for violations of this act, by imprisonment for not more
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than 10 years or afine of not more than $10,000.00, or both.

(2) Anindividual who fails to comply with section 5a, other than payment of the fee required under section
5a(6), is guilty of a misdemeanor punishable by imprisonment for not more than 2 years or a fine of not more
than $2,000.00, or both.

(3) Anindividua who willfully failsto sign aregistration and notice as provided in section 7(4) is guilty of
a misdemeanor punishable by imprisonment for not more than 93 days or a fine of not more than $1,000.00,
or both.

(4) An individual who willfully refuses or fails to pay the registration fee prescribed in section 5a(6) or
section 7(1) within 90 days of the date the individual reports under section 4a or 5ais guilty of a misdemeanor
punishable by imprisonment for not more than 90 days.

(5) The court shall revoke the probation of an individual placed on probation who willfully violates this
act.

(6) The court shall revoke the youthful trainee status of an individual assigned to youthful trainee status
who willfully violates this act.

(7) The parole board shall rescind the parole of an individual released on parole who willfully violates this
act.

(8) Anindividual's failure to register as required by this act or aviolation of section 5 may be prosecuted in
thejudicial district of any of the following:

(a) Theindividual's last registered address or residence.

(b) The individual's actual address or residence.

(c) Where the individual was arrested for the violation.

History: 1994, Act 295, Eff. Oct. 1, 1995;00 Am. 1999, Act 85, Eff. Sept. 1, 1999;00 Am. 2002, Act 542, Eff. Oct. 1, 2002;0 Am.
2004, Act 237, Eff. Oct. 16, 2004;0] Am. 2005, Act 132, Eff. Jan. 1, 2006;0] Am. 2011, Act 18, Eff. July 1, 2011.

Compiler's note: For transfer of powers and duties of Michigan parole and commutation board to Michigan parole board within

department of corrections, and abolishment of Michigan parole and commutation board, see E.R.O. No. 2011-3, compiled at MCL
791.305.

28.730 Confidentiality; exemption from disclosure; availability of information on public
internet website; violation as misdemeanor; penalty; civil cause of action; applicability of
subsections (4) and (5) to public internet website.

Sec. 10. (1) Except as provided in this act, aregistration or report is confidential and information from that
registration or report shall not be open to inspection except for law enforcement purposes. The registration or
report and all included materials and information are exempt from disclosure under section 13 of the freedom
of information act, 1976 PA 442, MCL 15.243.

(2) A department post, local law enforcement agency, or sheriff's department shall make information from
the public internet website described in section 8(2) for the designated areas located in whole or in part within
the post's, agency's, or sheriff's department's jurisdiction available for public inspection during regular
business hours. A department post, local law enforcement agency, or sheriff's department is not required to
make a copy of the information for amember of the public.

(3) The department may make information from the public internet website described in section 8(2)
available to the public through €electronic, computerized, or other accessible means. The department shall
provide for notification by electronic or computerized means to any member of the public who has subscribed
in a manner required by the department when an individual who is the subject of the public internet website
described in section 8(2) initially registers under this act, or changes his or her registration under this act, to a
location that isin a designated area or geographic radius designated by the subscribing member of the public.

(4) Except as provided in this act, an individual other than the registrant who knows of a registration or
report under this act and who divulges, uses, or publishes nonpublic information concerning the registration or
report in violation of this act is guilty of a misdemeanor punishable by imprisonment for not more than 93
days or afine of not more than $1,000.00, or both.

(5) An individual whose registration or report is revealed in violation of this act has a civil cause of action
against the responsible party for treble damages.

(6) Subsections (4) and (5) do not apply to the public internet website described in section 8(2) or
information from that public internet website that is provided or made available under section 8(2) or under
subsection (2) or (3).

History: 1994, Act 295, Eff. Oct. 1, 1995;00 Am. 1996, Act 494, Eff. Apr. 1, 1997;00 Am. 1999, Act 85, Eff. Sept. 1, 1999;0 Am.

2002, Act 542, Eff. Oct. 1, 2002;0 Am. 2004, Act 240, Eff. Oct. 1, 2004;00 Am. 2006, Act 46, Eff. Jan. 1, 2007;00 Am. 2011, Act 18, Eff.
July 1, 2011.
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28.731, 28.732 Repealed. 2011, Act 18, Eff. July 1, 2011
Compiler'snote: The repealed sections pertained to effective date and conditional effective date of act.

Il
STUDENT SAFETY ZONES

History: Add. 2005, Act 121, Eff. Jan. 1, 2006;J Add. 2005, Act 127, Eff. Jan. 1, 2006.

Compiler'snote: MCL 28.733 was added by 2005 PA 121 and 2005 PA 127. 2005 PA 127, being substantively the same as the 2005
PA 121, supersedes and becomes the only version on its effective date.
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History: Add. 2005, Act 121, Eff. Jan. 1, 2006.
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