
No. AL7-L921

btute of filínÍPdotr
5n @oûrt of €[pp¿uls

Budget Rent A Car System, Inc., ACE American Insurance Company, and
AON Risk Services Northeast, Inc.,

Appellants,

and Maria Machou-Hahn, individually and as parent and natural guardian
of Eva Vlachou-Hahn, a minor,

Plaintiffs,

vs.

Nationwide Mutual Insurance Company and AMCO Insurance Company,
Respondents,

and Michael A. Zímmer, as Special Administrator of the Estate of Marcus
Hahn, deceased, and PV Holding Corporation,

Defendants,

vs.

Diego Velazquez Sanchez, Jose Raul Cabrea Ortega, Sergio Arturo Delgado,
Martha Cristina Lopez, Paulina Lopez, a minor, and Dante Lopez

Velazquez, a minor,
Third-Party Defendants.

BRIEF AND ADDENDUM OF APPELLANTS

Robert E. Kuderer (#207652)
Thomas C. Brock (#395980)

EnrcxsoN, ZIERKE, KUDEREn & MansEN, P.A.
7301 Ohms Lane, Suite 207

Minneapolis, MN 55439
(e52) 582-47rr

Attorneys for Appellants Budget Rent A Car System,
Inc., ACE American Insurance Compøny, and AON

Risl¿ Seruices Northeast, Inc.

January 16, 2018



William R. Sieben (#100808)
James S. Ballentine (#209739)
Matthew J. Barber (#397240)
Scnwoegl,, GoETz & SInepNI, P.A
5I2O IDS Center
80 South 8th Street
Minneapolis, MN 55402
Telephone: (612) 37 7 -7 7 7 7

Attorneys for Pløintiffs Maria
Wøchou-Hahn and Euø Wøchou-
Hahn

B. Jon Lilleberg (#220772)
Peter M. Leiferman (#396270)
LILT,pepnG & HoPEwELL, PLLC
5200 Wilson Road, Suite 325
Edina, MN 55424
Telephone: (612) 255-II34

Attorneys for Defend,ønts Michøel
Zimmer, Special Ad,ministrator for
Estate of Marcus Hahn, and PV
Holding Corporøtion

Sylvia lvey Zinn (#164379)
BnpNnpl & ZtNu, Ltn.
8519 Eagle Point Blvd., Suite 110
Lake Elmo, MN 55042
Telephone: (65 I) 224-4959

Attorney for Respondents Na,tionwide
Mutuøl Insurance Company ønd
AMCO Insurønce Compøny

Jody Martineau
Rachel Sperling
LpONenI MentIunAU LEoNARD
6465Wayzata BIvd., Suite 780
Minneapolis, MN 55426
Telephone: (952) 567 -2488

Attorney s for Third,- Pørty
Defendønts Diego Sanchez, Martha
Lopez, o,nd Dante Velazquez

Matthew B. Gross
QuanusrRoM & DopnrNc P.A.
109 South 4th Street
Marshall, MN 56258
Telephone: (507) 537 -I44I

Attorney for Respondent Jose Ortega
Raul Cabrera Ortega



TABLE OF CONTENTS

Pase

TABLE OF AUTHORITIES I11

STATEMENT OF THE ISSUES 1

STATEMENT OF THE CASE .2

STATEMENT OF THE FACTS 4

I. The IJnderlying Accident and the Parties 4

II. Relevant Insurance and Priority of Coverage 5

A. Hahn's Personal Coverage. 5

B. Rental Coverage 6

III. Coverage Disputes 6

Procedural History 8

Motions and the District Court Order 11

L2

ARGUMENT 16

I. Standards of Review .16

The District Court Abused lts Discretion By Staying The Minnesota
Action Because The "First-Filed Rule" Does Not Apply As A
Matter Of Law.. 16

A. The rule does not apply because the California and Minnesota courts
do not have concurrent jurisdiction 16

B. The first-filed "rule" should not be invoked by a party that fi.Ies an
anticipatory declaratory judgment action

IV

V.

SUMMARY OF THE ARGUMENT.....

II.

I

... 17



III. The District Court Erred By Entering A Stay Based On The
First-Filed Rule And By Refusing To Enjoin The California Action ....20

A. The district court applied an incorrect legal standard and failed
to consider the "rule's" threshold requirements........ ........20

1. The Minnesota action has far more parties 2t

2. The claims in the separate actions are not the same ...22

3. Resolution of the California action will not and cannot be
dispositive of the Minnesota lawsuit 22

B. The district court erred by considering judicial comity without
considering Minnesota's interest and other equitable principles.... 26

CONCLUSION..... .... 30

CERTIFICATION OF COMPLIANCE 32

1l



TABLE OF AUTHORITIES

Paqe

Cases

Bigelow u. Ho,lloran, SLB N.W.2d 10 (1\4inn. 1981)

Bundul u. Trauelers Indemnity Co., 753 N.W.2d 76I (Minn. App. 2008)... 8, B0

Christiøn u. Birch,763 N.W.2d 50 (Minn. App. 2009)...... ................29

Compøgníe des Bøuxites de Guineø u. Insure,nce Co. of N. Am.,65L
F.zd 877 (3d Cir. 1981) 18

Cramond u. AFL-CIO,267 Minn. 229, 126 N.\ry.2d 252 (Minn. 1964) ...........17

Danielson u. Nat'l Supply Co., 670 N.W.2d 1 (Minn. App. 2003) 28,29

Doerr u. Warner, 247 Minn. 98, 76 N.W.2d 505 (1956).............

29

31

First State Ins. Co. u. Minnesota Mining & MfS. Co.,535 N.W.2d
684 (Minn. App. 1995), reuiew denied (Minn. Oct. 18, 1995) .passim

Founders Ins. Co. u. Yates,888 N.W.2d 134 (Vlinn. 2016) ......

Freicl¿ u. Hinkly,I22 Minn. 24, 1^4I N.W. 1096 (1913)

Gøule u. Little Six, 1nc.,555 N.W.2d 284 (Minn. 1991)

Great American Insurance Co. u. Houston General Insurq,nce Co.,
735 F. Snpp. 581 (S.D.N.Y. 1990) ....... ........ 19

Hawl¿ins u. Ireland,, 64 Minn. 339, 67 N.W. 73 (1896) 30

Jepson u. General Cas. Co. of Wisconsin, SLS N.W.2d 467 (Minn. 1994) .......29

Leomporca u. Jet Linx Auiation, Inc., No. CIV 09-770 (DSD/AJB),
2009 WL 1514517 (D. Minn. June 1, 2009) 18

Maslowslzi u. Prospect Fund,ing Partners LLC, S90 Nt.W.2d 756
(Minn. App. 2OI7), reuíew denied (Minn. May 16,2OI7) ........passim

Medtronic, Inc. u. Ad,uanced Bionics Corp., 630 N.W.2d 438 (Minn.
App. 2001) 17, 20, 2I

Medtronic, Inc. u. Catalyst Research Corp.,518 F:Supp. 946
(D. Minn.), aff'd, 664F.2d 660 (8th Cir.1981)....... 2I

Meyer u. Nwol¿edi, 777 N.\^/.2d 2L8, 228 (Minn. 2010) 10

Mill¿ouich u. Saøri, 295 Minn. I55, 2OB N.W.2d 408 (1973)............ ................29

6

31

2L

111



Mínneapolis Employees Ret. Fund u. Intercap Monitoring Income Fund III,
No. C5-93-835, 1993 WL 459902 (Minn. App. Nov. 9, 1993) .........25

Minnesotø Mutual Lífe Insurance u. Anderson,410 N.W.zd 80
(Minn. App. 1987) r, 12,21, 24

Søfeco Ins. Co. u. Gibson,2II Cal.App. 3d 176 (Ct. App. 19Sg) .........7

St. Paul Surplus Lines Ins. Co. u. Mentor Corp.,503 N.W.2d 511
(N4inn. App. 1993) ......passlm

Støte ex rel. Minnesota Nat. Bønl¿ of Duluth u. Dist. Court,
Fourth Judicial Dist.,195 Minn. 169, 262 N.W. 155 (1935) 27

Terra Noua Ins. Co. u. 900 Bør, lnc.,887 F.2d I2l3 (3d Cir. 1989)

U.S. Fire Ins. Co. u. Goodyear Tire & Rubber Co.,920 F.2d 487
(8th Cir. 1990) 19

UBS Fin. Serus., Inc. u. Ingrahøræ, No. CIV.A. O9-2502-KHV, 2010
WL6754383 (D. Kan. Ap". 8, 2010) 20

Statutes

4e U.S.C. $ 30106(a) 10

29Minn. Stat. S 658.42(1)..........

19

10

19

Minn. Stat. S 658.49 ........passim
Minn. Stat. S 658.50
Minn. Stat. S 169.09, subd.5a...........
Minn. Stat. S 555.11

Other Authorities

6A J. Moore, J. Lucas & G. Girtheer, Jt., Moore's Federal Prøctice
'lT 57.08[5], at 57-50 (2d ed. 1987)

6, 30

LT,22

1V



I

STATEMENT OF THE ISSUES

Did the district court err by staying the Minnesota action based on the
first-to-file "rule" when it lacks concurrent jurisdiction, involves more
parties, more causes of action, different issues, and can provide
complete relief to the parties when the California action cannot?

RAISED BELOW: Respond.ents moved to stay the Minnesota action
based on having filed an action being fiIed in California two weeks
before the Minnesota action was commenced.

HOLDING BELOW: The trial court stayed the Minnesota action.

MOST APPOS AUTHORITIES:

St. Paul Surplus Lines Ins. Co. u. Mentor Corp.,503 N.W.2d 511 (Minn
App. 1993)

Maslowslei u. Prospect Funding Partners LLC,890 N.W.2d 756 (Minn
App. 2OI7), reuiew denied (NtIinn. May 16, 2017)

Did the trial court err by refusing to enjoin Respondents from
prosecuting a California action brought to avoid application of
Minnesota law to a Minnesota accident, when the Minnesota action
involves more parties, different causes of action, more issues, and is the
only action which can provide all parties complete relief?

RAISED BELOW: Appellants and Plaintiffs moved to enjoin
Respondents from prosecuting the California action.

HOLDING BELOW: The trial court refused to enjoin the California
action.

MOST APPOSITE AUTHORITIES :

Maslowski u. Prospect Funding Partners LLC,890 N.W.2d 756 (Minn.
App. 2OI7), reuiew denied (Nlinn. May 16,2017)

First State Ins. Co. u. Minnesota Mining & MfS. Co., 535 N.W.2d 684
(Minn. App. 1995), reuiew denied (Minn. Oct. 18, 1995)

Minnesota Mutuøl Life Insurance u. Anderson,410 N.W.2d 80 (Minn.
App. 1987)

II
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STATEMENT OF THE CASE

On August 29, 2015, a vehicle driven by Marcus Hahn collided with a

vehicle driven by Third-Party Defendant Diego Sanchez near Wilmar,

Minnesota. Hahn was driving a vehicle rented from Appellant Budget Rent

A Car System (Budget). Hahn died, and his wife Maria and daughter Eva

sustained injuries. Multiple occupants of the Sanchez vehicle were injured.

At the time of the accident, Hahn, a California resident, was insured on

a primary basis under a personal auto policy with Respondent AMCO

Insurance Company and under an umbrella policy with Respondent

Nationwide Insurance Company.l The Budget rental agreement provides the

liability limits required by the Minnesota No-FauIt Act. Hahn also elected

excess rental liability coverage under a policy issued by Appellant ACE

American Insurance Company (ACE).

In August 2016, the Vlachou-Hahns retained Minnesota counsel and

notified Nationwide of their claims. On November 9, 2016, Nationwide filed

for preemptive declaratory judgment in California. Two weeks later, on

November 2I, 2016, the Machou-Hahns commenced action in Minnesota.

1 For brevity's sake, Appellants will refer to Respondents AMCO Insurance
Company, and its parent company, Nationwide Insurance Company, together as
"Nationwide." References to the specific policies will be to the "AMCO Policy'' and
to the "Nationwide Policy."
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After several rounds of amendments to the pleadings in both actions,

and a third-party action in Minnesota against all six occupants of the

Sanchez vehicle, the parties brought cross-motions in August 2017. Budget

and the Vlachou-Hahns moved to enjoin the California matter; Nationwide

moved to stay the Minnesota action. The trial court granted Nationwide's

motion based on the "first-fi.led rule."

Appellants and Plaintiffs contend the first-filed rule is not a "rule" at

all, and does not apply. Further, the California action should be enjoined,

because: (1) the courts are not of concurrent jurisdiction; (2) the issues and

claims in the two actions are different; (3) the Minnesota action contains

more parties; and (4) only the Minnesota action can provide complete relief.

Further, Minnesota's strong interest in having its law apply to accidents

occurring within its borders negates any concerns regarding comity towards

California, which is the principle behind the first-filed rule. Finally, the

equities favor proceeding in Minnesota, as Nationwide is patently attempting

to avoid application of Minnesota law, which makes its coverage primary for

all injury claims arising from the accident

On October 4, 2017, t}rre district court granted Nationwide's motion to

stay, and refused to enjoin Nationwide from prosecuting the California

action. The district court did not address the fact that the parties are not the

same and the issues are not the same - both being required for the first-filed
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rule to apply. The district court did not address the capacity of the

Minnesota action to dispose of the other where California cannot. The

district court did not consider whether Minnesota's stated interest of

applying its law to accidents occurring within this state trumped any concern

for comity towards California. The district court did not address how the

first-filed rule could apply when the courts (N4innesota and California) do not

have concurrent jurisdiction. It essentially ruled that the California action

was fiIed first, so the Minnesota action would be stayed.

The district court seemed to give great weight to the fact the California

action had "progressed further," despite the fact the only real difference

between the two actions was that Nationwide had a summary judgment

motion (subsequently denied) schedule d after it filed the motion to stay in

Minnesota. Yet, that should not be a consideration when, as here, the

essential elements of the first-filed rule are aII absent.

Appellants appeal.

STATEMENT OF FACTS

I. The Underlying Accident and the Parties:

This action involves an August 29, 2OI5 automobile accident near

Willmar, Minnesota involving vehicles driven by Marcus Hahn and Diego

Velazquez Sanchez. (Document Index No. [Doc.f 37, Ex. 3). Two days earlier,

4



Hahn rented the vehicle he was driving through Budget. (1d., Ex. 4). PV

Holding Corporation is the title owner of the vehicle. (Doc. 2I, Ex. 1 at J[ 10)

Sadly, Hahn died in the accident. (Doc. 37, Ex. 3). His passengers, his

wife Maria and his daughter Eva Vlachou-Hahn (together, the Vlachou-

Hahns), were injured. (1d,.;Doc.21, Ex. 1). Six people occupied the Sanchez

vehicle: Third-Party Defendants Diego Velazquez Sanchez, Jose RauI Cabrea

Ortega, Sergio Arturo Delgado, Martha Cristina Lopez, Paulina Lopez, a

minor, and DanteLopez Velazquez, a minor. (Doc. 37 at TT 5-10; Doc. 37,

Ex. 3). Multiple occupants of the Sanchez vehicle also sustained injuries.

They have retained counsel to pursue claims as well. (^Id.)

II. Relevant Insurance and Priority of Coverage:

A. Hahn's Personal Coverage.

Hahn was insured by AMCO under a Personal Auto Policy ("AMCO

Policy"), which provided primary coverage with limits of $500,000 per

accident. (Addendum [Add.] 20-2I; Doc. 45, Ex. A at T 12). Nationwide

insured Hahn under a Personal Umbrella Policy ("Nationwide Policy"), with

Iimits of $2,000,000 per accident. (Add. 23-24; Doc. 45, Ex. A at fl 15). Both

policies contain a "family member" exclusion, which excludes coverage for

claims between persons living together who are related by blood, adoption or

marriage. (Doc. 45,8x. A at T'lT 13-14, l6-L7).
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B. Rental Coverage.

Budget's rental agreement provides the statutorily-required ("30/60")

limits of $30,000 per person and $60,000 per accident. (Doc. 37, Ex. 4); Minn.

Stat. $ 648.49, subd. 3(1). Hahn also elected excess rental coverage under a

policy with ACE with limits of $1,000,000 per person and 92,000,000

aggregate. (Docs. 7 at I 14 (Doc. 34)). The ACE policy also includes a "family

member" exclusion. (Id.)

III. Coverage Disputes:

There are numerous Minnesota rules and statutes at play. First,

because the accident occurred in Minnesota, and AMCO and Nationwide are

both licensed in Minnesota, both are subject to Minnesota Statute $ 658.50,

subdivision 1:

Every insurer licensed to write motor vehicle accident reparation
and liability insurance in this state shall . . . frle with the
commissioner and thereafter maintain a written certification that
it wiII afford at least the minimum security provided b]¡ section

to all holde except that in the case of nonresident
policyholders it need only certify that security is provided with
respect to accidents occurrinq in this state.

Minn. Stat. S 658.50 (emphasis added); see also Founders Ins. Co. u. Yates,

888 N.W .2d 134 (Minn. 2016) (holding that even a vehicle insurer not

licensed in Minnesota is obligated to provide coverage required by the

Minnesota No-Fault Act for accidents in Minnesota)
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Second, the Minnesota No-Fault Act dictates that both the AMCO

Policy and Nationwide Policy are primary to all coverage issued through

Budget and ACtr. "The plan of reparation security covering the owner of a

rented motor vehicle [Budget and ACE] is excess of øny residual liability

coverage [the AMCO Policy and Nationwide Policy] insuring an operator

[Hahn] of a rented motor vehicle." Minn. Stat. S 658.49, subd. 5a6) Q007)

(emphasis added). Thus, the AMCO Policy has the primary obligation to

defend and indemnify the Hahn Estate from the claims by Hahn's wife and

daughter, as well as those by the occupants of the Sanchez vehicle. Id.

Regarding the "Sanchez claims," under Minnesota law the personal

auto insurance Hahn placed with AMCO is primary; the Nationwide Policy

provides the "first layer" of excess coverage for those claims; the Budget

coverage is next; and ACE is last. Minn. Stat. S 658.49, subd. 5a0)

Third, Minnesota law prohibits "family member" exclusions which

would result in the absence of the statutorily-mandated limits. Hime u. State

Fo,rm Fire & Cas. Co.,284 N.W.2d829,833-34 (Minn. 1979) (held, family

member exclusions in primary auto policies are unenforceable under the

Minnesota No-Fault Act). In California, however, there appears to be no such

rule. Safeco Ins. Co. u. Gibson, zIL Cal. App. 3d 176 (Ct. App. 19Sg)

(upholding family member exclusion); (see also Doc. 45, Ex. A at flJf 14, 29).

"Family member" exclusions on an excess or umbrella level, however, are
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enforceable. Bund,ul u. Trauelers Indemnity Co.,753 N.W.2d 7GI (Minn. App.

2008).

IV. Procedural History:

In August of 2016, the Vlachou-Hahns notified Nationwide that they

had retained counsel and intended to pursue claims against Marcus Hahn's

Estate. (Doc. 45, Ex. A at \ 22). On November 9, 2016, Nationwide

commenced a declaratory judgment action in Los Angeles County, California

action against the Hahn Estate, the Machou-Hahns, and Budget. (1d.)

According to Nationwide, it did so to preempt the Vlachou-Hahns'"imminent"

lawsuit:

In August of 20L6, Maria and Eva fVlachou-Hahn] retained the
law firm Schwebel Goetz & Sieben to represent them with respect
to liability claims against the Estate. . . . Although Maria and
Eva have not yet filed suit against Mr. Hahn's estate, counsel for
Maria and Eva has indicated that such a lawsuit is imminent and
the damages are claimed are covered by the [AMCO] Personal
Auto and [Nationwide] Personal lJmbrella policies, despite each
policy's family member exclusion.

(Doc. 45, Ex. A at n 2Ð (emphasis added).

IJnder Minnesota law, the AMCO and Nationwide policies are primary

over Budget and ACE, and AMCO's family member exclusion is

unenforceable. Minn. Stat. S 658.49, subd. 5a(l); Hime,284 N.W.2d at 833-34

In California, however, Nationwide can seek a declaration that it is not

I
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obligated to indemnify or defend the Hahn Estate from any claims. (Doc. 45,

Exs. A, B). Period.2

On November 2I,20L6, two weeks after Nationwide commenced the

California action, the Vlachou-Hahns commenced the Minnesota state court

action. (Doc. 3). The action named the Hahn Estate, Budget, and PV Holding

Corporation. On January 20,2017, the Vlachou-Hahns amended their

Complaint to add Budget, ACE, AOl.{ Risk Services Northeast,3 and

Nationwide as party defendants. (Doc. 4). This is the first time ACE was

named as a party in either lawsuit. The Amended Complaint alleged three

causes of action:

A count for negligence against the Hahn Estate

A count seeking a declaration that the various "family exclusions"
are unenforceable under Minnesota law.

2 In a footnote to its California Complaint, Nationwide claimed it did not
add the occupants from the Sanchez vehicle as parties because priority of
coverage for those claims was supposedly not an issue. (.Id.) California likely
has no jurisdiction over the Third-Party Defendants, who are Minnesota
residents. (Doc. 37, Ex. 3).

3 AON Risk Services Northeast serves as ACE's insurance broker.

I
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A count seeking a declaration that PV Holding Corporation is
vicariously liable for the negligence of Hahn as the owner of the
rental vehicle.a

(Doc. 4).

On March 20, 2017, the Vlachou-Hahns served a Second Amended

Complaint in Minnesota to add AMCO as a Defendant. (Doc. 5).

On April L9, 20L7, Nationwide added ACE as a party defendant in

California. (Doc. 45, Ex. 2).

On July 7, 2017, in the Minnesota action, Budget served a Cross-Claim

and Counterclaim seeking: 1) a declaration that the AMCO Policy has the

primary duty to defend and indemnify the Hahn Estate; and 2) equitable

contribution from Nationwide for all costs incurred to defend the Hahn

Estate. (Doc. 37, Ex. 1). Notably, Budget added "Does 1-6" as Third-Party

Defendants and explained that the "Does" were the six occupants of the

Sanchez vehicle. (Doc. 37, Ex. 1 at T 8 ("the other vehicle involved in the

accident was occupied by six individuals who sustained injuries (Does 1-6).")).

On JuIy 27, 2017, Budget, having identified the six occupants named as

Third-Party Defendants. (Doc. 37, Ex. 2). This is required under Minn. Stat.

q But see 49 U.S.C. $ 30106(a) (the Graves Amendment) ("An owner of a
motor vehicle that rents or leases the vehicle to a person ... shall not be liable
under the law of any State ... by reason of being the owner of the vehicle");
Meyer u. Nwokedi,777 N.W.2d 2I8,228 (Minn. 2010) (the Graves
Amendment preempts vicarious liability claims under Minn. Stat. S 169.09,
subd. 5a, as applied to rental-vehicle owners).
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S 555.11, as anyone with an interest in, or who would be affected by the

declaration sought, must be parties in order for the court's declaration to be

binding. To date, Nationwide has not attempted to add the occupants of the

Sanchez vehicle to the California lawsuit. (SeeDoc. 45; Add. 11-15, CaI.

Register of Actions).

V. Motions and the District Court Order:

On JuIy L9,2017, two days after Budget filed its counterclaim and

cross-claims (which included the Third-Party Defendants), Nationwide moved

to stay the Minnesota action. (Doc. 15). Budget and the Vlachou-Hahns then

filed a cross-motion to enjoin Nationwide from proceeding with the California

action pending the outcome of the Minnesota action. (Doc. 47, 52)

On August 10, 2017 , Nationwide moved for summary judgment in the

California action. (Add. 8-10, Cal. SJ Motion).

By Order dated October 4, 2017 , the district court ruled on the parties'

cross-motions and.:

Stayed the Minnesota action based on the so-called "first-to-file
rule"; and

. Refused to enjoin the California action

(Add. 1-7, Order; Doc. 64).

Following the Order, on October 27, 2017, the California court denied

Nationwide's summary judgment motion. (Add. 13, Proceedings Held)
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Thereafter, Budget and ACE moved to stay the California action. (Add. 14,

Register of Actions). The hearing on Budget and ACtr's motion is set for April

27, 2018. (Add. 11, F'uture Hearings).

SUMMARY OF ARGUMENT

The district court's decision to stay the Minnesota action, and refuse to

enjoin the California lawsuit should be reversed for three distinct reasons.

First, the district court erroneously applied the first-fiIed rule. The

rule only applies in cases of concurrent jurisdiction. Minnesota and

California courts are not concurrent. And, in any event, California does not

have jurisdiction over the Third-Party Defendants. Moreover, declaratory

judgment actions brought to preempt damages claims are not entitled to

"fi"rst-fi.led" deference.

Second, the district court failed to consider the three-part test for both

a stay and anti-suit injunction. The tests are the same. Both require that:

(1) The parties be the same;

(2) The issue(s) be the same; and

(3) Resolution of the first action be dispositive of the action to
be enjoined.

Minnesota Mut. Lífe Ins. u. Anderson,4I0 N.W.zd 80, 81-81 (Minn. App.

1987); First Støte Ins. Co. u. Minnesota Mining & MfS. Co., 535 N.W.2d 634

(Minn. App. 1995), reuiew denied (Minn. Oct. 18, 1995).
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Here, the trial court did not apply this standard to either Nationwide's

motion to stay, or Appellants' and Plaintiffs' motions to enjoin. An "apples-to-

apples" comparison proves as much:

1. "The parties must be the same"

Minnesota:
. Marcus Hahn Estate
. Maria and Eva Vlachou-Hahn
. Nationwide and AMCO
. Budget

. ACE

. PV Holding Corp.

. Aon Risk Services NE

. Diego Velazquez Sanchez,
Jose Raul Cabrea Ortega,
Sergio Arturo Delgado,
Martha Cristina Lopez,
Paulina Lopez and Dante
Lopez Velazquez

California:
. Marcus Hahn Estate
. Maria and Eva Vlachou-Hahn
. Nïationwide and AMCO
. Budget

' ACE

13



2. "The issue [s] must be the same"

Minnesota:
. Declaratory judgment to

determine AMCO's and
Nationwide's obligation to
defend and indemnify the Hahn
Estate from tort claim by Maria
and Eva Vlachou-Hahn based on
the "family member" exclusion

. Maria and Eva Machou-Hahns'
personal injury claims against
the Hahn Estate

. Maria and Eva Vlachou-Hahns'
vicarious liability claims against
PV Holding

. Budget's equitable contribution
claim against AMCO and
Nationwide

. Appellants'declaratory
judgment claim to determine
coverage priorities of each
insurer for Maria and Eva
Machou-Hahns' tort claims
against the Hahn Estate

. Declaratory judgment to
determine ACE's obligation to
defend and indemnify the Hahn
Estate from claims by Maria
and Eva Vlachou-Hahn based on
the "family member" exclusion

. Appellants'declaratory
judgment claim to determine
coverage priorities of AMCO,
Nationwide, Budget and ACE
for Third-Party Defendants' tort
claims against the Hahn Estate

California:
. Declaratory judgment to

determine AMCO's and
Nationwide's obligation to
defend and indemnify the
Hahn Estate from tort claims
of Maria and Eva Vlachou-
Hahn based on the "family
member" exclusion

. Declaration as to priority
coverage under the Budget
Contract, ACE Policy, AMCO
Policy and Nationwide for
Maria and Eva Machou-
Hahn's claims

T4



3. "Capacity of one action to dispose of the other"
Minnesota:

Yes. Resolution of the
Minnesota action will determine
all insurance coverage and injury
issues by and between all of the
parties. Final adjudication of the
Minnesota action will render the
California action moot.

California

No. Final adjudication of the
California action will require
continued litigation in Minnesota
to determine coverage priorities
for the Machou-Hahns and
Third-Party Defendants' claims,
Appellants' claims for equitable
contribution against Nationwide
and AMCO, and resolution of the
Machou-Hahns' and Third-Party
Defendants' tort claims.

Third, the district court misplaced concerns for judicial comity as a

basis to defer to California. Yet, deference to a foreign court is contingent on

whether its laws are contrary to Minnesota's. Where the laws are different,

and application of the foreign state's law is against Minnesota's stated

interests, judicial comity does not apply. Application of California law here

cuts against Minnesota's interest in compensating tort victims, and enforcing

insurers' obligations to provide the benefits required by the lrtro-F ault Act for

accidents occurring in Minnesota, and in what order of priority. Ignoring all

of this, the trial court's judicial inquiry stopped at which action was filed

first

In short, the district court misapplied Minnesota law and its decision

should be reversed
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ARGUMENT

I. Standards of Review.

Whether to grant a stay of proceedings or whether to enter an anti-suit

injunction is within the district court's discretion. St. Paul Surplus Lines Ins

Co. u. Mentor Corp.,503 N.W.2d 5II,515 (Minn. App. 1993); Maslousski u.

Prospect Funding Partners LLC,890 N.W.2d 756,767 (Nlinn. App. 2017),

reuiew denied, (May 16, 2OI7)

A district court abuses its discretion if it disregards "either the facts or

the applicable principles of equity." First State Ins. Co. u. Minnesota Min. &

MfS. Co., 535 N.W.2d 684, 687 (Minn. App. 1995) (quoting Crømond u. AFL-

CIO,267 Minn. 229, 234, 126 N.W.2d 252, 257 (Minn. 1964)).

II The District Court Abused Its Discretion By Staying The
Minnesota Action Because The "First-Filed Rule" Does Not
Apply As A Matter Of Law.

A. The rule does not apply because the California and
Minnesota courts do not have concurrent jurisdiction.

This Court ín Maslowshi, Medtronic, and Mentor held that the first-to-

fi.le "rule" is only applicable in cases of concurrent jurisdictíon. Med,tronic,

Inc. u. Aduanced Bionics Corp.,630 N.W.2d 438, 448-49 (N4inn. App. 2001);

Møslowslei, 890 N.W.2d at 768 (citing Mentor, 503 N.\ry .2d aT,515). The

general rule of deference to the court to first acquire jurisdiction "does not

apply when the same cause of action is pending before courts that do not

share concurrent jurisdiction, such as courts of different states."
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Maslowshi, 890 N.W.2d at 768 (citing Mentor, 503 N.W .2d at 515) (emphasis

added).r In cases without concurrent jurisdiction, the first-filed lawsuit

should not be given deference and "the actions may proceed independently of

each other and the rules of res judicata will generally be applied with regard

to the first suit to be concluded." Id.

Put simply, Minnesota state courts do not share concurrent jurisdiction

with California state courts. The first-fiIed rule does not apply; the stay

never should have been granted. tr'urther, the Third-Party Defendants are

not parties to the California lawsuit and it lacks jurisdiction over these

individuals - abolishing any conceivable argument the two courts have

concurrent j urisdiction.

The first-frled rule should not be invoked by a party that
files an anticipatory declaratory judgment action.

Concurrent jurisdiction aside, applying the first-filed rule is improper

because Nationwide filed the California action for the sole purpose of

circumventing the Vlachou-Hahns'forum selection. Courts are reluctant to

resolve disputes through the artificial device of a declaratory judgment action

5 The first-to-file rule "has never been applied, and in fact it was never
meant to apply where the two courts involved are not courts of the same
sovereignty." Leomporre, u. Jet Linx Auiation, Inc.,l.üo. CIV 09-770
(DSD/AJB), 2009 WL 1514517, at*2 n.2 (D. Minn. June 1, 2009) (quoting
Compagnie des Bauxites de Guíneø u. Insura,nce Co. of Irl'. Am., 65L F.2d 877,
887 n.10 (3d Cir. 1981).

B.
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in anticipation of an action for legal damages . E.g. Terca Nouø Ins. Co. u. 900

Bar, lnc.,887 F.2d I2I3, 1225 (3d Cir. 1989) ("Courts ... seek to prevent the

use of the declaratory action as a method of procedural fencing, or as a means

to provide another forum in a race for res judicata.") (quoting 6A J. Moore, J.

Lucas & G. Girtheer, Jr., Moore's Federal Practice T 57.08[5], at 57-50 (2d ed

1987)). Indeed, "frequent, attempted abuses of the declaratory action in this

area make the exercise of judicial discretion particularly important." Id,.; see

also U.S. Fire Ins. Co. u. Goodyear Tire & Rubber Co.,920 F.2d 487, 489 (8th

Cir. 1990) (noting that party against which first-filed declaratory judgment

action was filed, whose second-fi.Ied action sought damages, "could be

considered the'true plaintiff")

This case is akin to Great Americøn Insurance Co. u. Houston General

Insurance Co.,735 F. S.tpp. 581 (S.D.N.Y. 1990), which involved a coverage

dispute between Houston General and its reinsurer, Great American. After

the insured's initial demand for payment went unheeded, Houston General

sent Great American a second. demand and, as here, threatened litigation by

a date certain. Before that date, Great American commenced an anticipatory

declaratory judgment action against its insured in New York. Houston

General subsequently filed its own action in Texas. Houston General then

moved to dismiss the New York action. Id. at 582-83
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After careful consideration of the policy behind the Declaratory

Judgment Act, the court dismissed Great American's suit. The court

determined that the reinsurer should not be rewarded for attempting to

preempt a suit by its insured. Id. at 586; accord Medtronic, Inc. u. Aduanced

Bionics Corp.,630 N.W.2d 438 (Minn. App. 2001) (no deference given to

earlier filed declaratory judgment action because to do so would reward a

party who acts "in a calculated and systematic manner ... to deprive the

[Minnesota] court of its jurisdiction") (internal citations omitted); UBS Fin.

Serus., Inc. u. Ingraham, No. CIV.A. 09-2502-KHV, 2010 WL 6754383, at *3

(D. Kan. Apr. 8, 2010) (when a declaratory judgment action "appears to be a

reaction to the imminent filing of a state court case," the court "places no

weight" on the earlier fiIing of the declaratory judgment action).

Here, Nationwide commenced the California action after the Vlachou-

Hahns advised of an "imminent" lawsuit for damages. Indeed, Nationwide

stated its preemptive intent: counsel for Maria and Eva has indicated that

such a lawsuit ís immínent and the damages claimed are covered" by the

AMCO and Nationwide policies. (Doc. 45, Ex. A at n 2Ð (emphasis added)

The Machou-Hahns then filed two weeks later. The trial court ignored this,

and should not have applied the first-filed rule to a preemptive declarator5r

judgment action.
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III. The District Court Erred By Entering A Stay Based On The
First-Filed Rule And By Refusing To Enjoin The California
Action.

A. The district court applied an incorrect legal standard and
failed to consider the "rrlle's" threshold requirements.

Assuming, a,rguendo, t}rre first-filed rule had bearing on this case, the

district court failed to apply the applicable law. The first-fiIed "rule" is "not

truly a rule at all, but a principle, a 'blend of courtesy and expediency,"' -
and, respectfully, missed by the district court - should be considered only

when the threshold elements are present. Medtronic,630 N.W.2d at 449

(quoting Gaule u. Little Six, Lnc.,555 N.W.2d 284,291 (lVlinn. 1991)). The

three-part test to apply the first-fiIed rule is identical to the three-part test

for an anti-suit injunction.

Application of the first-filed principle - for a stay or anti-suit injunction

- require each of the following:

(1) The parties must be the same;

(2) The issue(s) must be the same; and

(3) Resolution of the first action must be dispositive of the
action to be enjoined.

Minnesota Mut. Life Ins. u. Anderson, 4IO N.W.2d 80, 81-81 (Minn. App.

1987) (quoting Medtronic, Inc. u. Catalyst Research Corp.,518 F.Supp. 946,

955 (D. Minn.), aff'd, 664F.2d 660 (8th Cir.1981)); First Støte,535 Ntr.W.2d at

687 (identical factors apply when considering an anti-suit injunction).
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Despite the straightforward nature of this test, none of the three are

present here. Conversely, all of the parties and issues in the California

action are present in the Minnesota action, and only Minnesota has the

capacity to dispose of the other action

1. The Minnesota action has far more parties.

The trial court did not address this. This is a reversible error, as it is

undisputed that the Minnesota and California actions involve different

parties. Each of the parties to the California suit are present here, however,

the Minnesota action includes eight additional parties (the six occupants of

the Sanchez vehicle, PV Holding, and AON Risk Services lr{ortheast)

Nationwide argued below that the Sanchez occupants were added in

response to its motion to stay. This is demonstrably false. Appellants filed

and served their cross-, counter-claim and third-party claims, specifically

identifying "Does 1-6" (the Sanchez occupants) before Nationwide's motion.

Thereafter, the "Does" rwere identified, and Budget served Third-Party

Complaints naming them individually

Moreover, so what? The fact is that, at the time of the trial court's

decision, there were several more parties to the Minnesota action than in

California. These rv\¡ere necessary parties under the Minnesota Declaratory

Judgment Act. Minn. Stat. S 555.11. That alone compels reversal.
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2. The clairns in the separate actions are not the same.

Undoubtedly, the two actions involve different claims. Yet, the district

court found they involved the "same issues." This is incorrect. While the

claims in the Minnesota suit are present in the California suit, even a cursory

review of the pleadings demonstrates the different claims here:

The Machou-Hahns' personal injury claims;

Declaratory judgment counts as to priority of coverage for aII claims
- the Vlachou-Hahns and Sanchez occupants'claims alike;

A declaratory judgment county as to AMCO's and Nationwide's
priority vis-à-vis Budget and ACE under Minn. Stat. S 658.49, subd
5a(i), for all claims; and

Budget's claim for equitable contribution from AMCO as co-primary
insurers.

¡

3. Resolution of the California action will not and
cannot be dispositive of the Minnesota lawsuit.

Perhaps the most obvious reversible error is the trial court's failure to

consider this factor. The capacity to provide "comprehensive solution of

the general conflict" is paramount because the whole point of both an anti-

suit injunction and the first-filed rule is to avoid "piecemeal litigation."

Anderson, 4I0 N.W.2d 80, 82 (N4inn. App. 1987) (emphasis added).

First State is directly on point. In that case, three insurers brought a

declaratory judgment action in Minnesota against 3M to resolve coverage

disputes concerning bodily injury claims from 3M's silicone breast implants

525 ¡{.W.2d at 686. 3M initiated a separate action concerning the same
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issues, against the same insurers, in Texas. The insurers moved to enjoin the

Texas lawsuit

The Minnesota district court granted the injunction, finding that the

parties and issues in both lawsuits were similar. Id. Cútícally, the district

court found that "the Minnesota action was more comprehensive than the

Texas action, because it would not only determine the coverage and duty to

defend obligations of all the insurance carriers, but also would allocate

responsibility among them." Id. at 687.

The court of appeals affirmed. Id. at 687-688. The panel found the first

factor was satisfied because, as here, the "Minnesota action includes all the

parties to the Texas action," but in "the Texas action, however, 3M sued only

some of its insurers[ .]" Id. at 687 . The second factor was met because both

cases concerned the issue of coverage. Id. Lastly, this court found the third

factor dispositive. The Minnesota action was the more comprehensive of the

two because it would resolve "all parties and all factual and legal

questions." Id. (emphasis added). Simply, the Minnesota action would "bind

all insurance carriers on the issues of coverage and duty to defend and will

facilitate an allocation of insurance obligations" whereas the Texas lawsuit

could not. Id

As in First State, this action will resolve øll coverage disputes between

the insurers, including the priority and allocation of coverage between both
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the Machou-Hahns and six Sanchez vehicle occupants. See also Minneøpolis

Ernployees Ret. Fund u. Intercap Monitoring Inconxe Fund 1Id No. C5-93-835,

1993 WL 459902 at *3 QVIinn.App. Nov. 9, 1993) (anti-suit injunction

affirmed simply because "Minnesota action is the more comprehensive in this

case") (Add. 25-27). Dovetailing the additional claims and parties in the

Minnesota lawsuit is that the mere resolution of the California claims will

leave the parties waiting to resolve additional issues and claims. On the

other hand, if the California action had been enjoined, when this lawsuit is

resolved, the California action will be moot. But the Order, as it stands, will

necessitate duplicative, "piecemeal litigation" in direct contravention of

Anderson,4IO N.W.2d at82, andMentor,503 N.W.2d 511

In Mentor, a Minnesota corporation that manufactured breast implants

in California filed a declaratory judgment action in California state court

against certain of its insurers, including a Minnesota insurer, regarding

coverage for breast implant claims. 503 N.W.2d 5L1. A month later, the

Minnesota insurer filed and served a declaratory judgment action against

only the insured and subsequently sought and obtained an order barring the

insured from prosecuting the California action. In reviewing the propriety of

enjoining the California action, this court noted that exercise of the

"discretionary power" to enjoin was "dependent on the similarities between
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the two litigations" and whether "the parties and issues are common to both

actions, and whether one action will be dispositive of the other." Id. at 516.

This court reversed, holding that the injunction was improper because:

(1) it was "doubtful that the Minnesota action [could] dispose of the California

action" since there was no indication that the eight additional insurance

companies that were involved in the California action could "be made to

appear in the Minnesota action"; (2) the "issues in the California and

Minnesota action fwere] not the same" since the Minnesota action involved

only defense and indemnity obligations of the insured's primary carriers

whereas the California action involved additional obligations of its excess

carriers; and (3) it was "not a case in which it [was] necessary for one court to

take control of the litigation to ensure an orderly and just resolution." Id,. at

516.

This case is Mentor in reverse. It is the California action that cannot

dispose of all of the claims because (1) the Sanchez occupants, as Minnesota

residents with no known connection to California, cannot be hailed into that

court, and (2) the issues are not the same, because the Minnesota action

involves more and different claims. Respectfully, the district court should

have followed Mentor, applied the three factors, and enjoined the narrower

California proceeding, not stay the much broader Minnesota action.
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The district court erued by considering judicial comity
without considering Minnesota's interests and other
equitable principles.

The trial court prematurely considered principles of judicial comity,

equity, judicial economy, and the possibility of multiple determinations,

without first considering whether the threshold requirements of the first-fited

"rule" were even met in the first place. MaslowsÞi makes clear that the

additional factors are only relevant if the three-element test is met in the

frrst instance. 890 N.W.2d at 767; see ølso State ex rel. Minnesota Nat. Bønl¿

of Duluth u. Dist. Court, Fourth Judicial Díst.,195 Minn. 169, I73,262 N.W

I55, I57. Assuming the district court had found the three preconditions to

the first-frled rule satisfred - an impossible task - the district court erred by

applying principles of comity without first considering Minnesota's interests.

Judicial comity is the respect a court of one state shows another in

giving effect to the other's laws and judicial decisions. Maslowsl¿i,890 N.W.2d

at 768. This "informal policy of deference" does not apply, however, where

the laws of that state are contrary to the strong interest of Minnesota and its

well-established legislative and judicial policies.,Id.

The district court summarily concluded, without explanation, that

Maslowsåi is "distinguishable on its facts." But that case is actually quite

apposite. In Ma,slowshi, a litigation finance company initiated a lawsuit in

New York to enforce a litigation funding agreement with a Minnesota

B.
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resident based on a forum selection clause . After the New York suit was fiIed,

the plaintiff initiated a lawsuit in Minnesota to have the agreement declared

unenforceable. She thereafter moved to have the New York lawsuit enjoined

The finance company moved to have the Minnesota action stayed based on

the first-filed rule.

First, the district court found the three elements were met. Id. at 767-

68. Next, on the issues of comity and equity, the district court noted the

strong difference of opinion between Minnesota and New York courts on the

issue of champerty. Id. at 786. Because of Minnesota's strong public policy

against champerty, the district court declined to defer to New York. ,Id.

Even though the New York action was "first-filed," this court affirmed

because Minnesota's strong anti-champerty interest trumped any interest in

deferring to New York's contrary rule of law. Id. at 769

Here, Minnesota has a strong interest in having its laws - including

the Minnesota No-F ault Act - apply to accidents occurring in this state. "The

overriding Minnesota interest is compensating tort victims." Daníelson u.

Nat'l Supply Co., 670I{.W.zd 1, I (Minn. App. 2003). This policy applies to

equally injured nonresid.ents who - like the Vlachou-Hahns - are injured in

this state . Mill¿ouich u. Saari,295 Minn. 155, l7l, 203 N.W.2d 408, 4I7

(1973) (applying Minnesota law to a nonresident plaintiff injured in this

state). Indeed, Mílkouicft. based its holding on Minnesota's interest in
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ensuring that "injured persons not be denied recovery on the basis of

doctrines foreign to Minnesota." Id.; accord, Danielson, 670 N.W.2d at 9 ("fair

compensation [is] the better policy."); Christian u. Birch,763 N.W.2d 50

(Minn. App. 2009); see also Jepson u. Generøl Cas. Co. of Wisconsin, 513

N.W.2d 467, 472 (Minn. 1994) ("We have even refused to apply our law when

the law of another state would better serve to compensate a tort victim.")

(citing Bigelow u. Hølloran,3I3 N.W.2d 10, 12-13 (NtIinn. 1981)).

Adding to this general interest is the expressed purpose of the

Minnesota No-Fault Act: "to relieve the severe economic distress of

uncompensated. victims of automobile accidents within this state[.]" Minn.

Stat. S 658.42(1). To accomplish this purpose, Minnesota specifies specifi.c

levels of coverage each policy must provide. Minn. Stat. S 658.49, subd. 3

This interest served. as the basis for the holding in Hime u. State Farm.

Hime involved an intra-family injury claim arising from a Minnesota

accident involving nonresidents and a Florida auto policy. Like this case, the

tr'lorida policy included a "family member" exclusion that would have barred

the nonresidents'claims altogether. Rather than blindly defer, the supreme

court held: 1) Minnesota law applies to an accident occurring in Minnesota;

and 2) Minnesota public policy forbids even out-of-state auto policies, such as
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AMCO's, from excluding coverage based solely on blood or martial relations.G

284 N.W.2d 829,234 (Ntlinn. 1979). Allowing Nationwide to avoid its

obligations altogether is antithetical to Minnesota's policy and precedent.

Further, Minnesota has a stated policy of requiring the personal auto

policies of the renter (Hahn) to provide primary coverage over that covering

the owner. Minn. Stat. S 658.49, subd. 5aCI).

Taken together, Minnesota need not and should not defer to California

on any of these issues. This is especially true when Nationwide and AMCO,

insurers licensed in Minnesota, agreed to provide the coverage required

under the Minnesota No-Fault Act for accidents occurring here. Minn. Stat

S 658.50, subd. 1

The district court also failed to consider and apply the relative equities

Hawl¿ins u. Ireland, 64 Minn. 339, 344, 67 NI.W. 73,75 (1896) (stating that

Minnesota courts may restrain parties from pursuing actions in other state

courts "\lthenever the facts of the case make such restraint necessary to

enable the court to do justice, and prevent one citízen from obtaining an

inequitable advantage over other citizens"); Doerr u. Wa,rner, 247 Minn. 98,

109-10, 76 N.W.2d 505, 514 (1956) (upholding anti-suit injunction partly

6 Minnesota has since made clear that such exclusions in excess policies
are enforceable when the statutorily-required limits are provided on a
primary basis. See Bundul,753 N.W.2d 761 (Minn.App. 2003).
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because trustee acted in "calculated and systematic" manner to deprive

Minnesota court of jurisdiction); Møslowsl?,i, 890 N.W.2d at 767. Indeed, an

attempt to evade Minnesota law is in and of itself inequitable. Ma,slowsl¿i,

890 N.W.2d at 767 (anti-suit injunction proper where litigation financer

attempted to evade Minnesota's policy against champerty); Freiclz u. Hinlely,

122 Minn.24,26-27,141N.W. 1096 (1913) (the "most common ground" to

enjoin a foreign lawsuit is when the "foreign suit will result in evading the

effect of some local law"). This alone requires reversal. First Støte, 535,

N.W.2d at 687 (the district court abuses its discretion if it disregards "either

the facts of the applicable principles of equity.")

CONCLUSION

The trial court's rulings are based on the first-filed rule. Because the

rule does not apply as a matter of law, the trial court's rulings should be set

aside

Nationwide's motives are transparent - it wants the California action

to evade its obligations to the Hahns and the Sanchez claimants. Given

Minnesota's strong interest against such a result, Appellants respectfully

request the Court reverse the district court's October 4,2017 Order, lift the

stay of the Minnesota action, and direct the district court to enjoin

Nationwide from proceeding with the California action
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27-CV-17-9143
Filed in Fourth Judicial District Court

101412017 1'l.'27 AM
Hennepin County, MN

STATE OF MINNESOTA

COLINTY OF HENNEPIN

DISTRICT COURT

FOURTH JUDICIAL DISTRICT

Maria Vlachou-Hahn, and Eva Vlachou-Hahn,
a minor, by her mother and natural guardian
Maria Vlachou-Hahn,

Plaintiffs,

v

Michael A. Zimmer, as Special Administrator
for the Estate of Marcus Hahn, deceased,
Budget Rent A Car System, htc., PV Hotding
Corp., ACE American lnsurance Company,
AON Risk Services Northeast, Inc.,
Nationwide Mutual lnsurance Company, and
AMCO Insurance Company,

Court File No: 27-CV-17-9143
Judge Joseph R. Klein

ORDER GRANTING IN PART ANI)
DEI\TYING IN PART DEFENDANTS

NATIONWIDE MUTUAL INSURANCE
COMPAII-Y AND AMCO INSURAI\CE

COMPA}IY'S MOTION TO BIF'URCATE
AÀID STAY PROCEEDINGS, DEI\IYING

PLAINTIFFS' MOTION FOR A¡{TI-SUIT
INJI]NCTION, AND DEI\TYING

DEF'EI\DANTS AND TTIIRD.PARTY
PLAINTIF'FS BT-IDGET RENT A CAR
sYsTEM,INC., PV HOLDTNG CORP.,

ACE AMERICAN INSURANCE
COMPANYO AND AON RISK SERVICES

NORTIIEAST, INC.'S MOTION FOR
TEMPORARY INJUNCTION

Defendants,

And

Budget Rent A Car System, frc., PV Holding
Corp., ACE American Insurance Company,
and AON Risk Services Northeast, lnc.,

Defendants and Third-
Party Plaintiffs,

v

Diego Yelazquez Sanchez, Jose Raul Cabrera
Ortega, Sergio Arturo Delgado, Martha
Cristina Lopez, Paulina Lopez, a minor, and
Dante LopezYelazquez, a minor.

Third-Party D efenda¡rts

On August 22,2017, the above-captioned matter came before the Honorable Joseph R.

Klein, Judge of District Court, on (1) Defendants Nationwide Mutual Insurance Company and

AMCO Insurance Company's Motion to Bifurcate and Stay Proceedings, (2) Plaintiffs' Motion

for Anti-Suit lnjunction, and (3) Defendants and Third-Party Plaintiffs Budget Rent A Car System,

I
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27-CV-17-9143
Filed in Fourth Judicial Distr¡ct Court

1014120'17 11:27 AM
Hennepin County, MN

Inc''s, PV Holding Corp.'s, ACE American Insurance Company,s, and AON Risk Services

Northeast, lnc.'s Motion for Temporary Injunction. Attomey Matthew Barber appeared on behalf

of Plaintiffs' Attomey Sylvia Zknappeared on behalf of Defendants AMCo Insurance Company

and Nationwide Mutual Insurance Company. Attomey Peter Leiferman appeared on behalf of

Defendants PV Holding Corp. and Michael Zimmer, as Special Administrator for the Estate of

Marcus Hahn. Attorney Robert Kuderer appeared on behalf of Defendants and Third-party

Plaintiffs ACE American Insurance Company, AON Risk Services Northeast, Inc., and Budget

Rent A Car System, Inc. All Third-parry Defendants waived their appearances.

Based upon the evidence adduced, the arguments of counsel, and all the files, records, and

proceedings herein, the court makes the following:

ORDER

1. Defendants Nationwide Mutual Insurance Company and AMCO Insurance Company,s

Motion to Bifi¡rcate and Stay Proceedings is hereby GRANTED IN PART AI\ÍD

DENIED IN PART.

2. PlaintifPs Motion for Anti-Suit Injunction is hereby DENIED.

3. Defendants and Third-Parry Plaintiffs Budget Rent A Car System, Inc., PV Holding Corp.,

ACE American Inswance Company, and AON Risk Services Northeast, Inc.'s Motion for

Temporary þjunction is hereby DEhIIED.

4. The attached memorandum of law is incorporated herein.

BY THE COURT:

J
J

Dated: October 4,2017

2

District Court
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FINDINGS OF'FACT

This lawsuit arises from a motor vehicle accident which occrured on August 29,2015. At

the time of the August 29,2015 accident, Marcus Hahn, a California resident, was driving a rental

car which he had rented from Budget Rent A Car System, Inc. ("Budget"), on August 27,2075.

Plaintiffs' Second Amended Complaint alleges that Marcus Hahn failed to stop at a stop sign at

the intersection of Kandiyohi County Road 7 and Highway 12 pnor to entering the intersection,

striking an automobile on Highway 12 driven by Diego YelazquezSanchez and occupied by Third-

Party Defendants Jose Raul Cabrera Ortega, Sergio Arturo Delgado, Martha Cristina Lopez,

Paulina Lopez, and Dante LopezVelazquez. As a result of the accident, Marcus Hahn was fatally

injured. Maria Vlachou-Hahn and Eva Vlachou-Hahn were passengers in the vehicle driven by

Marcus Hahn and sustained injuries in the accident. One or more of the Third-Party Defendants

claim injuries from the accident.

At the time.of the accident, Marcus Hahn was insured under personal auto policies and the

Budget Rent¿l Agreement. Marcus Hahn was insured. under a Personal Auto Policy issued by

AMCO Insurance company ("AMco"), Policy No. , and a personal Auto

Policy issued by Nationwide Mutual Insurance Company ("Nationwide"), Policy No.

. The rental vehicle thæ Marcus Hahn obtained from Budget was owned by PV

Holding Corp., and was insured with ACE American Insurance Company ("ACE"). AON Risk

Services Northeast, Inc., ("AON") sewes as the broker for ACE.

PROCEDURAL HISTORY

On November 9,201,6, Nationwide initiated a lawsuit in California seeking a declaratory

judgment that it has no duty to defend or indemniS Hahn's Estate. On Novemb er 21,2016, Maria

Vlachou-Hahn commenced the present lawsuit in Minnesota on behalf of herself and her minor
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daughter, Eva Vlachou-Halm, against Defendants Estate of Marcus Hahn (Nationwide,s insured),

Budget, and PV Holding Corp. On January 20,2017, Plaintiffs amended their Complaint. On

March 2A,2017, Plaintiffs served a Second Amended Complaint. On April lg,20lT,Nationwide

filed its First Amended Complaint in the Califomia lawsuit.

CONCLUSIONS OF LAW

Defendants Nationwide and AMCO argue that this court should apply the first-filed rule

and stay the present action, so that only the Califomia action proceeds at this time. Additionally,

Defendants Nationwide and AMCO argue that the coverage and liability portions of this action

should be bifurcated.

Defendants and Third-Party Plaintiffs Budget, ACE, and AON (collectively, "the Budget

Defendants") ask the court for an anti-suit injunction to enjoin Nationwide from proceeding with

the California action until the Minnesota action is resolved, on the basis that the Minnesota

action contains additional issues and parties that are not involved in the Califomia action.

Plaintifß also argue that the court should enjoin further litigation in the California action

because the Minnesota action contains additional issues and parties that are not involved in the

California action.

1. The Minnesota Action Should Be Stayed Pending Resolution of the California
Action.

"The first-filed rule provides that when two courts have concurrent jurisdiction, the fust

to acquire jurisdiction generally has priority to decide the case." Medtronic, Inc. v. Advanced

Bionícs Corp.,630 N.W.2d 438, 44849 (lvfir-. Ct.App.2001) (citing Minn. Mut. Life Ins. v.

Anderson,4l0 N.W.2d 80, 82 (Minn. Ct. App. 19S7). The first-filed rule is not meant to be a

rigid, mechanical, or inflexible rule, but it should be applied in a way that serves sound judicial

administration. Id. at449. The Minnesota Supreme Court has described the fust-filed rule as a
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principle blending courtesy and expediency. Id. (citing Gavle v. Little Six, \nc.,555 N.W.2d 2g4,

291 (Minn- 1996)- In determining whether to defer to another couït, a district court is to

consider judicial economy, comity between courts, and the cost to and convenience of the

litigants. Id.

The possibility of multiple litigation and conflicting results weighs in favor of deference

to California. In the Califomia action, the court has issued a scheduling order including a final

status conference and trial date, discovery has been served, and a hearing on a motion for

summary judgment has been scheduled for October 27 ,2017 . Parallel litigation is taking place in

California exposing some of the parties in this action to multþle litigation or determinations on

the insurance coverage issues relative to the various policies involved in the claims asserted by

the Hahn family. Because the Califomia action has proceeded firrther, this factor weighs in favor

of staying the Minnesota litigation.

Judicial comity is an informal policy of deference, wherein the court of one state shows

respect to another state orjurisdiction in giving effect to the other's laws andjudicial decisions.

Id. The California court has not withdrawn from this matter, and instead has issued a scheduling

order and scheduling a hearing on a motion for summary judgment. The court finds that

considerations of comity does not preclude the court from permitting the Califomia action to

proceed while staying the Minnesota action.

The costs and convenience of the litigants weighs in favor of deference to California. The

parties have been actively involved in the Califomia litigation, which was filed prior to the

Minnesota litigation and has proceeded further than the Minnesota litigation. The parties

involved in the Califomia action have demonstrated their ability to litigate ìn either state. The

court finds that this factor weighs in favor of deference to the California action.
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Plaintiffs and the Budget Defendants have cited to Maslowskí v- prospect Funding

Partners LLC,890 N.V/.2d 756 (Minn. Ct. App. 2017) in support of their opposirion to

Nationwide's and AMCo's motion. In Maslowski,thedistrict court refused to enforce a forum-

selection clause in a contract requiring that any action regarding the agreement be brought in

New York, and also enjoined the defendant from litigating inNew york- 890 N.W.2d 756,759.

That case involved a Minnesota plaintiffwho had entered into a conkact, which contained the

forum-selection clause, with the defendant company that provided funds to the plaintiffin

exchange for an interest in her personal injury action. Id. at759. The defendant company sued

the plaintiffin New York for breach of contract, and the plaintiffsued the defendant company in

Minnesot¿ claiming that the contract violated Minnesota's anti-champerfy law. Id. at760.The

Minnesota Court of Appeals held that the forum-selection clause was unenforceable, and upheld

an anti-suit injunction eqioining after determining that the defendant company admittedly

attempted to avoid Minnesota's law against champerty. Id. at76249. This court finds that the

Maslowski decision is distinguishable on its facts, and does not render the first-filed ru1e

inapplicable in the present case.

Because the California action was initiated prior to the Minnesota action, the California

action has proceeded further, and the two actions involve identical issues, this court finds that

application of the first-filed rule is appropriate. For these reasons, the court grants Defendants

Nationwide's and AMCO's Motion to Stay Proceedings is hereby Granted. Because the court has

granted Defendants Nationwide's and AMCO's Motion to Stay Proceedings in the present action

filed in Minnesota, the court will not address Defendants Nationwide's and AMCO's Motion to

Bifurcate at this time. FurtherÍnore, as the court has granted Defendants Nationwide's and

6
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AMCO's Motion to Søy Proceedings, the motions brought by Plaintifß and Defendants and

Third-Party Plaintiffs are hereby denied.

JRK
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KAREN L. LINO, State Ba¡ #t 17410
DAVID P. BOROVSKY, State Bar#216588
BECHERER KANNETT & SCHWEITZER
1255 Powell Sneet
Emer¡nrille, CA 94608
kunq@-bkscal.com
dborovskv@bksggl.com

Attorneys for Plaintiffs
NATIONWIDE MUTUAT TNSURANCE COMPANY
ând AMCO INSURANCE COMPANY

SIJPERIOR COURT OF CALIFORNIA

COLNTY OF LOS ANCELES

NATON\ITIDE MUTUAL ÍNSU RÄI'{C E
COMPANY and AMCO INSTIRANCE
COMPANY,

Plaintiffs,
vs.

lvfARL{ VLACHOU-HAHN, Individually and
as Administ¡ator ofthe Estate of MARCUS
HAHN, EVA HAHN (a minor); AVIS BUDGET
GROUP, INC., ACE AMERICAN
INSUR.{NCE COMPANY; and DOES l-10,
inclusive;

Case No.: 8C639694

PLAINTIFFS' NOTICE OF MOTION
rOR ST,IMMARY JUDGMENT OR IN
TIM, ALTERNATT\¡E, SUMMARY
ADJT]DICATION

Date: October 27,zAlJ
Time: 8:30 a.m.
Dept. 55

Reservation No. I 7042 8215 t07

Defendants.

TO ALL PARTIES AND TI-TEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that at 8:30 a.m. on October 27,2417 in Departrnent 55 of the

above-referenced court, located at I l1 No. Hill Sreeg Los Angeles, Califomia 90012 plaintiffs

will and hereby does move the court, pursuant to Code of Civil ProcedurE $437(c), for surnmary

judgrnent in favor of plaintiffs NATIONWIDE MUTUAL INSURAI'{CE COMPANY

i"b{ATIONMDE")and AMCO INStlRAl.lCE COMPANY ("AÀ{CO") and against all

defendants and for costs of suit incurred herein and such other relief as may be just. This motion

is made on the grounds that as a matter of law and undisputed faet the "family member"

-l-
PLAINTIFFS' NOT¡CE OF MOTION FORST'MMÀRY 

'UDGMENT 
OR IN TT{E ÂLTERNATT\¡E, St'Mtr4ARY

ADJUDICATION
Add. I
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Êxslusions in the AMCO Personal Auto Policy and the Nationwidc Personal Umbrella policies

each bar coverage for the Vbchou-Hohn personal injr¡ry lawzuit filed against Mr. Hâhn,s Estatc,

and AMCO and Nationwide owe no duty ùo defend or indemnify the Est¿te of Marous Hahn in

the same as a result.

In tbe alternative, plaintiffs will move the Cor¡rt for an order adjudicating its ñrst, second,

and third causes of action, on the following grounds:

Plaintiffs First Car¡se Of Actioa - Declå¡atorv Retief As 1o The Fanilv Member

Exclusion In The AIvfCO Personal Auto Policy - Plaintitrs seck summary a{iudication on thei¡

fi¡st cause of action-i.c. that AI{CO ow€s no &üy to defend or indernni$ the Eståte or any

other insu¡ed against claims fe¡ damages åssertcd intbe Ylschou-Hahn complâint, becauss the

AI\{CO Policy's *family metnber" cxcltnion bars coveragc for the same.

Plaintiffs Sccond,Car¡se Of Astion - Declaratory Relicf As To Tho Famil), Member

E¡rclusion In The Nationwídc Personal Umbrclla Policv - Plaintitrs seek srrmmary adjudication on

their sccond car¡se of ætion--i.e. tb*Nationwide owes no duty to defend or indemnif the Estate

or any otber insured agdnst claims for damages asscrted inthe Wachou-Hahn complaint

becar¡sc üe Natiouwide Policy's *family member' cxclt¡sion bars coverege for the same.

Third Causc Of Action - Dcclaratory Relief As To kioritv Of Insuraricc Cov€raqe For

The Accident - In the event that tbe Court determines that Minnesota law applies to this covcrage

dispute then the Court should decla¡e that: (t) "fanrily membcr'exclusions arc only

r.¡ncnforceable up to thc Minnesola financial minimum limits; and (2) thc Alv{CO andNationwide

policies üe "excess to" the rmderþing Budgct Contact and tlrc ACE Policy which afford such

limiß, and tberefore the "family membef' cxclusions in tbe AlvfCO and Nationwide polioies are

enforceable.

Ptai¡titrs tbcrefore seek an order that the final jr¡clgment in this aetion shall, in addition to

a¡y matteß dctermincd at tial, awrd judgment as cstablished by thc above adjudications.

This motion is bæed on this Notice, rhe encloscd Menora¡dr¡m tn Support, tbc Separaæ

Stahment of Undisputcd Material Facts, the Decla¡ations of Abigale Reimcr and David

Borovsky, and tbe cxhibits thereto, thc RquEst for Jrdicial Noticc and exhibits thereto, the Index
.,,.

SUM}TARY JUDCME¡¡T OR IN TltE ALTERNATfVE, SUMI'{ARYPI.AINTIFFS'NOTICE OF MOTION FOR
ADJI'DTCATION
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of Evidcncc in Support of Motion, as well as the files and records in this rction, arguments of

counsel at thc hcaring of this rnatter, and upon such olhcr cvidencc that may bc prcsented at thc

hearing ofthis mattcr.

Datcd: Augrst 1CI,2017 BECHERER KAI.¡NETT & scIrwEITzER

IüRENL.I.'NO
DAVIÐ P. BOROVSKY
Atùomeys for Plaintiffs
NATIONWIDE MUTUAT INSURA].ICE
COMPAÌ.¡|Y and Alr{CO INSIJRAI¡¡CE
COMPA TY

-3-

MOTION FOR SUMT{ARY ruDGMENT ORIN TIIEALlERNATIVE SUM}(ARYPLAINTITñ'S'NOTICE OF
AD'T'ÐICATION

Add. 10



1n6r2018

Home

Case Summary - Online Services - LA Court

i:r1r;¡i¡,¡1 ¡ li*tr'.;¡'1 | i;r:;:a;) |

search

I rrr,;1i J ,l r

( )::i;::.; '.;¡ i r,;;,
Pây Fin€s, Ser('l Remrús.".

For:ns & Filings
Fdrs! F¡lhg Fees.-.

Self-Help
Soaf-Rep, 116, FAOß.-.

Divisioas
Civi{, ûir¡n¿|, FTf,y.-.

Jury General Info
Jury fl¡ty fd, O&4.-. C(rrthü.13€s, ADA LocC Rd€s...

OF LOS ANCELES
THË SUPERK}R COT-Í R T OTj CA¡-¡FC}RNI.4,

ONLINF SËRVICFs

Case Access

CASE INFORMATIOT\¡
PRJNT NEW SEARCH

Caselnformat¡on lRegisterof Act¡ons lFutur€Hearings lPartylnformation lDocumentsFiled lFroceedingsHeld

æilumbq: 8c639694
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PARTY INFORMATION
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ACE AMeRICAN INSURANCE COMPAI.¡Y - Defendånt/Respondent

AMCO INSURANCE COMPANY - Plaintiff/Petitioner
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KRUPPE MICHAEL A. ESQ. - Attorney for Deft/Respnt

LEVIN ROBERT S. ESQ. - Attorney for Deft/Respnt

NATIONWIDE MUTUAL INSURANCE COMPANY. PIaintiff/Petitioner

UNO KAREN L. ESQ. - Attorney for Pla¡ntiff/Petitioner

VLACHOU-HAHN MARIA- Defendant/Respondent

DOCUMENTs FILËD

fase¡nform¿tiônlReg¡sterofActionslFutureHe¿ringslPartylnfornrat¡onlDocrrmenrsFiledlProceedingsHeld

Documents Filed lfiling dates listed in descending order)
Click on any of the below link(s) to see documents f¡led on or before the date ind¡cated:
1 1 /21 t2016

úrc2nú8 Oppos¡tion Document (TO EX PARTE APP FOR ORDER SHORTENI NG TIME )

Filed by Attorney for Pltf/Petnr

12118f2017 loinder (in opposition of defts avis budget group, inc and ace american ins co's motion for an order staying the instant c alif
litigation pending appeal in related minnesot a litigat¡on)
Filed by Attorney for Deft/Respnt

1U14N017 Noüce of Motion (FOR ORDER STAYING THE LITIGATION PENDING APPEAL IN RELATED MINNESOTA LITIGATION )

Filed by Attorney for Deft/Respnt

11103f2017 Notice of Ruling

Filed by Attorney for Deft/Respnt

10n0n017 Declaration (OF DAVID BOROVSKY lN SUPPORT OF PLFFS REPLY lN SUPPORT OF MSJ )

Filed by Attorney for Pltf/Petnr

1M2ONO17 I\TIisce|Ianeous-Other (INDEX OF FOREIGN AUTHORUTIES IN SUPPORT OF IVIOTION FOR SUMMARYJUDG MENT )

Filed by Attorney for Pltf/Petnr

10ll20liÀO17 Reply/ Response (TO OPPOSITION BY DEFT AVIS BUDGET GROUP TO IVIOTION FOR SUMMARYJDGT OR lN THE ALTERNATIVE

SUMMARYADJUDICATION )

Filed by Attorney for Pltf/Petnr

1OÍ20n017 Request forJudicial Notice (SUPPLEMENTAL REQUEST FORJUDICIAL NTC lN SUPPORT OF PLFFS MSJ )

Filed by Attorney for Pltf/Petnr

1ùl1lf2o17 Joinder (in opposition of defts avis budget group and ace american insurance to plffs msj )

Filed by Attorney for Deft/Respnt

10/0612017 Objection Document {TO PLFFS EVIDENCE ATTACHED TO PLFF S MSJ OR lN THE ALT, MSA )

Filed by Attorney for Deft/Respnt

f Ù0612017 Statement of Facts (OF UNDISPUTED AND DISPUTED MATERIA L FACTS lN OPPOSITION TO PLFFS MOTION FOR SUtVIMARY

JUDGMENT OR IN THE ALTERNATIVE, SUMMARY ADJUD )

Filed by Attorney for Deft/Respnt

1Oß6nO17 Request forJudicial Notice (lN OPPOSITION TO MOTION FOR SUI\,4MARYJUDGIVIENT )

Filed by Attorney for Deft/Respnt

1U06n017 Miscellaneous-Other (index of foreign auThorities in SUPPORT OF OPPOSITION TO MOTION FOR SUMMARYJUDGMENT )

Filed by Attorney for Deft/Respnt

f 0/06/2017 opposition Document (TO PLFFS MOTION FOR SUMMARYJDGT oR lN THE ALTERNATIVE, SUMMARY ADJUDICATION )

Filed by Attorney for Deft/Respnt

l0/06/2017 Declarat¡on (oF CHRISTIAN MOLLOY lN OPPOSITION TO PLFFS l\4SJ OR lN THE ALTERNATIVE SUMMARY ADJUDICATION )

Filed by Attorney for Deft/Respnt

091'12Ol;2O17 Supplemental Declaration (OF DAVID BOROVSKY lN SUPPORT OF PLTFS MOTION FOR SUMMARYJUDGMENT OR lN THE

ALTERNATIVE, sUMMARY ADJUDICATION )

Filed by Attorney for Pltf/Petnr

0A14Í2017 Declaration (OF ABIGALE REIMER lN SUPPORT OF PLFTS SUMMARYJUDGMENT )

Filed by Attorney for Pltf/Petnr

OUf @017 Miscellaneous-Other (IN SUPPORTOF MSI OR IN THE ALTER.N ATIVE, SUMMARY ADJUDICATION )

F¡led by Attorney for Pltf/Petnr

08/14111017 statement of Facts (SEPARATE STATE|\4ENT oF UND|SPUTED MATERTAL FACT5 tN suppoRT oF PLFFS tvoTtoN FoR suMtvARy
JUDGMENT OR IN THE ALTERNATIVE SUMMARY ADJUDICA. TION )

Filed by Attorney for Pltf/Petnr

https ://wvwv.lacourt. org/casesummary/ui/casesummary. aspx?#ROA Add. 12 216
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0A14ñ2017 Motion for SummaryJudgment (OR lN THE ALTERNATIVE, SUlvl|\4ARY ADJUDICATION )

Filed by Attorney for Pltf/Petnr

0U14n017 [¡liscellaneous-Other (INDEX OF EVIDENCE lN SUPPPORT OF PLFFS MOTION FOR SUfVMARY ADIUDICATION )

Filed by Attorney for Pltf/Petnr

0lU14nú7 Request forJudicial Notice (lN SUPPORT OF PLFFS Ms.l )
Filed by Attorney for Pltf/Petnr

OAÁn017 Declaration (OF DAVID BOROVSKY lN SUPPORT OF PLFFS' MSI )
Filed by Attorney for Pltf/Petnr

0V04/20f 7 Answer to First Amended Complaint

Filed by Attorney for Deft/Respnt

UÍ27nO17 Proof-Service/Summons (FIRST AMENDED SUMI\4ONS FIRST AMENDED COI\,4PLA|NT ORDER GRANTING STIP TO FILE FAC )

Filed by Attorney for Pltf/Petnr

041191i2O17 Summons Filed (first amended )

Filed by Attorney for Pltf/Petnr

M119n017 First Amended Complaint (for declaratory relief )

Filed by Attorney for Pltf/Petnr

04/f0/20f7 Stipulation and Order (stipulation and order to allow pla¡ntiffs to file a first amended complaint for declaratory relief; )

Filed by Attorney for Deft/Respnt

O2nqi2Ù17 Stalem ent-Case l\f anagem ènt

Filed by Attorney for Deft/Respnt

0iì12:¿n017 Statement-Case Management

Filed by Attorney for Pltf/Petnr

02116ñ2017 Statement-Case Management

Filed by Attorney for Deft/Respnt

úß1nO17 Demand forJury Trial

Filed by Attorney for Deft/Respnt

01/31/2017 Answer

Filed by Attorney for Deft/Respnt

12Í211i2016 Answer

Filed by Attorney for Deft/Respnt

f n9nú6 Not¡ce-Case Management Conference

Filed by Clerk

Ín9nÙ16 Ord Apptng Guardian Ad Litem (FOR EVA HAHN )

Filed by Attorney for Pltf/Petnr

f n8nÙ1 6 Proof-Serv¡ce/Su m mons

Filed by Attorney for Pltf/Petnr

Click on any ofthe below link(s) to see documents filed on or before the date indicäted:
ïoP 11/21t2016

f f /2112016 Ntc and Acknowledgement of Rece¡pt (MARIA VLACHOU-HAHN, INDIVIDUALLY AND AS ADMINISTRATOR oF THE ESTATE OF

MARCUS HAHN )
Filed by Attorney for Pltf/Petnr

11/f 5/2016 Application-Miscellaneous (FOR EVA HAHN GUARDIAN AD LITEM(FAXED) )

Filed by Attorney for PltfiPetnr

f f/03/20f 6 Complaint

Click on any ofthe below link(s) to see documents filed on or before the dãte indicated:
TOP 11t21/2A16

PROCEËDINGS HELD

Caselnform¿tionlRegisterofActionslFutureHearìngslPartylnfornrat¡onlDocurrìentsFiledlProceedìngsHeld

Proceedings Held lProceeding dates listed in descending order)

01/04/:10f8 at 08:30 am in Department 55, Malcolm Mackey, Presiding

Exparte proceeding - Granted

10mnÙ17 atOS:30 am in Department 55, Malcolm Mackey, Presiding

Motion for SummaryJudgment - Þenled

https ://www.lacourt. org/casesummary/ui/casesummary.aspx?#ROA Add. 13 3/6
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0U08i/ll0f 6 at 08:30 am in Department 55, Malcolm Mackey, Presiding

Conference-Case l\4anagement - Trlal Dãtê Set

RFGISTER OF ACTIONS

Caselnformåt¡onlRegisterofActíorrslFutureHe¿rringslPårtylnlornì¿(iorÌlDocLlnr3¡rtsFiledlPrcceedingsHeld

Register of Actions (Listed in descending order)

Click on any ofthe below link(s) to see Register ofAction ltems on or before the date indicated:

1 1 t29/2016

01/04/11018 at 08:30 am ¡n Department 55, Malcolm Mackey, Presiding

Exparte proceeding - Granted

0110212018 Opposition Document [fO EX PARTE APP FOR ORDER SHORTENI NG TIME )

Filed by Attorney for Pltf/Petnr

12118Í2017 )oinder (in opposition of defts avis budget group, inc and ace american ins co's motion for an order stay¡ng the instant c alif
litigation pending appeal in related minnesot a litigation)
Filed by Attorney for Deft/Respnt

1AUñ¿017 Notice of Motion (FOR ORDER STAYING THE LITIGATION PENDING APPEAL lN RELATED MINNESOTA LITIGATION )

Filed by Attorney for Deft/Respnt

f n3nÛ17 Notice of Ruling

Filed by Attorney for Deft/Respnt

10ñ27nO17 atOS:30 am in Department 55, Malcolm Mackey, Presiding

Motion for SummaryJudgment - Denled

1OnOnO17 Reply/Response (TO OPPOSITION BY DEFT AVIS BUDGET GROUP TO l\4OTlON FOR SUI\4MARYJDGT OR lN THE ALTERNATIVE

SUMMARYADJUDICATION )

Filed by Attorney for Pltf/Petnr

10n0n017 lViscellaneous-Other (INDEX OF FOREIGN AUTHORUTIES lN SUPPORT OF MOTION FOR SUMMARYJUDG MENT )

Filed by Attorney for Pltf/Petnr

10n0n017 Declaration (OF DAVID BOROVSKY lN SUPPORT OF PLFFS REPLY lN SUPPORT OF MSI )

F¡led by Attorney for Pltf/Petnr

1On0nO17 Request forJudicial Notice (SUPPLEMENTAL REQUEST FORJUDICIAL NTC lN SUPPORT OF PLFFS MSJ )

F¡led by Attorney for Pltf/Petnr

1U'l.1112O17 )oinder (in opposition of defts avis budget group and ace american insurance to plffs msj )

Filed by Attorney for Deft/Respnt

10106Í2017 Oppos¡tion Document IIO PLFFS MOTION FOR SUMMARYJDGT OR lN THE ALTERNATIVE, SUMMARY ADJUDICATION )

Filed by Attorney for Deft/Respnt

l0106/2017 Objection Document CIO PLFFS EVIDENCE ATTACHED TO PLFF S MSj OR lN THE ALT, MSA )

Filed by Attorney for Deft/Respnt

1U06n017 Declaration (OF CHRISTIAN MOLLOY lN oPPOSITION TO PLFFS MSJ OR lN THE ALTERNATIVE SUMMARY ADJUDICATION )

Filed by Attorney for Deft/Respnt

f UO6/2017 Statement of Facts (OF UNDISPUTED AND DISPUTED MATERIA L FACTS IN OPPoSITIoN To PLFFS MoTIoN FoR SUMMARY

JUDGMENT OR IN THE ALTERNATIVE, SUMMARY ADJUD )

Filed by Attorney for Deft/Respnt

1010612017 Miscellaneous-Other (index of foreign auThorities in SUPPORT OF OPPOSITION TO MOTION FOR SUMMARYJUDGMENT )

Filed by Attorney for Deft/Respnt

10106Í2017 Request forJudicial Notice (lN OPPOSITION TO MOTION FOR SUMMARYJUDGMENT )

Filed by Attorney for Deft/Respnt

09li20fl017 Supplemental Declaration (OF DAVID BOROVSKY lN SUPPORT OF PLFFS l\4OTlON FOR SUMMARYJUDGMENT OR lN THE

ALTERNATIVE, SUMMARY ADJUDICATION )

Filed by Attorney for Pltf/Petnr

0811M2O17 Declaration (OF ABIGALE REIMER lN SUPPORT OF PLFFS SUMMARYJUDGMENT )

Filed by Attorney for Pltf/Petnr

0A1UilO17 Miscellaneous-Other (lN SUPPORTOF MSJ OR lN THE ALTER-N ATIVE, SUMMARY ADJUDICATION )

F¡led by Attorney for Pltf/Petnr

O8/1¡I,IOI7 Statement of Facts (SEPARATE STATEMENT OF UNDISPUTED MATERIAL FACTS IN SUPPoRT oF PLFFS MoTIoN FoR SUIVIMARY

JUDGMENT OR IN THE ALTERNATIVE SUMMARY ADJUDICA- TION )

Filed by Attorney for Pltf/Petnr

https ://www.lacourt. org/casesummary/u¡/casesummary. aspx?#ROA Add. 14 4t6
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0ti/14120¡17 Motion for SummaryJudgment (OR lN THF ALTERNAnvE, SUMMARY ADJUDICATION )

F¡led by Attorney for Pltf/Petnr

08/14/ixll7 Misce¡laneous-Other (INDEX OF EVIDENCE lN SUPPPoRT OF PLFFS MoTION FOR SUMMARY ADJUDICATION )

F¡led by Attomey for Pltf/Petnr

0Û1412O17 Request for.ludicial Notice (lN SUPPORT OF PLFFS MSJ )

Filed by Attomey for Pltf/Petnr

08¡f4/:¡O17 Oec¡aration (OF DAVID BOROVSKY lN SUPPORT OF PLFFS' MSJ )

F¡led by Attomey frr Pltf/Petnr

0lì0{12û17 Answer to First Amended complå¡nt
Filed by Attomey for Deft/Respnt

úI,I27T1IT17 PToof-SeTvice/SUmmo'ìs {FIRST AMENDED SUMMONS FIRST AMENDED COMPLAINT ORDER GRANTING STIP TO FItE FAC )

Filed by Attomey for PltflPetnr

O{/l9rZû17 First Amended compla¡nt {for decl¿ratory relief )
F¡led by Attorney for Pltf/Petnr

otl/l9f2IX7 Summons Filed (f¡rst amended )

Filed by Attomey for Pltf/Petnr

0¡u10120¡17 Stipulation and order {stipulation and order to allow pla¡nt¡ffs to file a first amended complaint for declaratory relíef; }

Filed by Attomey for DefvRespnt

$21î14112017 Slatement-case Management
Filed by Attorney for Deft/Respnt

02ñ21Ìliß17 Statem ent-câse Manage ment
Filed by Attorney for Pltf/Petnr

OîU16llLù17 slatement-case Management
Filed by Attorney for DeffYRespnt

01f31/201 7 Demand for Jury Triål
Filed by Attomey for Deff/Respnt

01131/2017 Answer

Filed by Attomey for Deft/Respnt

l2121/2016 Answer

F¡led by Attorney for Defl/Respnt

Click on any ofthe below link(3) to see Reg¡ster ofAction ltems on or before the dãte indicåted:

1A? t1/29t2016

llf2!M1016 Notice-cäse Manryement Confer€nce

Fil€d by Clerk

llf2920l6 ord apphg Guard¡an Ad Litem (FoR EVA HAHN )
Filed by Attomey for Pltf/Petnr

1 I lilú?ßl 6 ? r ooÍ -Serv¡ce/summong

Filed by Attomey for Pltf/Petnr

ltf2fflÛ16 Ntc and Acknowledgement of Receipt (MARTA VLACHOU-HAHN, |ND|V|DUALLY AND AS ADMTNTSTRATOR OFTHE ESTÂTE OF
MARCUS HAHN )

Filed by Attomey for Pltf/Petnr

1l/tglltxG ¡pplication-Miscellåneous (FOR EvA HAHN GUARDLAN AD LITEM(FÆ(ED) )
Filed by Attomey for Plr/Petnr

l1l00/il0t6 ComPlaint

0qr0ü:¡Ot6 at 08:30 ôm ¡n Deparbnent 55. Malcolm Måckey, Presiding

conference-cas€ Man¿gement - Ttld Dû Stt

click on åny of the below link(s) to see Retís'ter ofAction ftems on or before the date indicated:
TOP t1/29t2016

NEW. SEAR,CH

Art Showcãsed ¡n

Los Angeles Courthouse Jury Rooms

h$s:/fuww.lacourt.orglcssesummary/ui/casesummary.aspx?#RoA
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"Spawn" by Évan Young

2m3 lst Place Tæn
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KÁREN L. UNO, StateBar#117410
DAVID P. BOROVSKY, Starc Bar #216588
BECIIDRER Iü,NI\IETT & SCHTYEITZER
1255 Powell Stsct

cA 94608

Anomcys forPlaintiffs
NATIOI.ÍWIÞE MUTUAL INSI RAIICE COMPAI.IY
and AlvfCO INS1 RAI.ICE COMPAIIY

STjPERIOR COURT OF CALIFORN1A

COI.JNTY OF LOS AI.IGELES

CasoNo.: 8C639694NATION\üIDË MUTUAT INSI'RÁ¡.TCE
COMPA}IY and ATifCO INSI,,RA}TCE
COMPA}TY,

Pl¡intifis,
v8.

II{ARIA \'LACHOU-HAI{N, Individually and
es Adninistraror of thc Estate of IvÍARCUS
IIAIIÑ, EVA IIAIIN (a minor); AVIS BUDGET
GROUP, INC., ACE AT,ÍERICAI.¡
INSUR¿,I.ICE COMPÆ\[Y; and ÐOES l-14
inclusive;

DECLARATION OFADIGALE
REXMER IN SITPPORT OF
PIJUNTItr'trS' ST'MIIIARY
JUDGMENT ORTN THE
ALTERNATwD, SI'MMARY
ADJT'DICATION

Date: Octobcr 27,2017
Time: 8:30am.
Dcpt 55

Reservation No. I 7042821 5 I 07

Dcfcnda¡ts.

I, Abigale Rcincr, declarc:

l. I am a large Loss Litigation Specialist III for AI{CO l¡surancc Company,

Nationwide Mutt¡âI Ins.r¡raace C.onpany (collectively *PlÂintiffs"), and other affliated

companics.

2, I havc personal lnowlcdge of the facfs ststed in this dccla¡¡tion a¡d would

compe,tently tcstiry thereto if calld in this cåse as a wihcss at üial. Thi¡ decl¡¡ation is n¡bnitrcd

in support of Plaintifs' Motion for Summary Judgnen! or in ths alternative, Sunmary

-l-
DECTr'TR.A,TTON OF ABIGALE REIMER IN SI.JPPORT OF PI.AINTTFFS' SIJMMARY JT'DGMENTORIN THE

ALIERNAITVE, SUMIT{ARY ADJUDICATIOT¡

Add. 17
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AdjudicafÍon.

3. Inrny role æ l*rga Los Litigation Spcciat¡sl ny job rcsponsibilitiE¡ includc

a{irstiug and hûDdllûg litigEtion iuvohing i!$¡ra¡cq ooverags issr¡cs, üd utorking \dtb coüriscl

appoiúcd by AÀ{CO, NaËonwidc, md othu afñlia&d oompanios in oonncction withttc sama.

As ar¿sult of myposition,Ib¿w aoccssto olainfiles nairÞined by A¡\{CO, Natio¡wide, ud

othsr afrlidcd compaûies throughtbc codrpades' paperless slaÍmûlo rystcm, u¡hich cûEh¡ns

rccordr kept ín thc orrûinary corxso of buincss by AlvfCQ N*íonwidc, and añliatd oompanioo.

4. Ibaw access þ a¡d hs\e lc'/Íê¡,çdthcclaimñlcforcl¡imNo. , edl
antho large Lnss litígaüon Spccialist assigued to hudls &is clain" This clain ûle gonøally

pcrtahe to rb insracc covcrâgc questions for tbe cl¡ims ih* æ at issuê iothit dcclaratory

Flieflaußr¡i¡ thebodilyiduryclai¡æofMariaVlaohot¡-IlabnandBvallahrgainstlheEstatc

oftrda¡c¡x H¡hn,u¡der AMCO Personat Auto PoliryNo. a¡dNatímrridc

Pcrsoral Umbrclla Poliry No.

5. Athched lrcrcto as Exhibit A is ¡ tr¡e üd ccrdfed cogy of AIICO Porsoml Auto

Polioy No. . fhis políoy is prt of the ol¡in filc for claimNo.

6. Aüaohod hc¡çto as B¡ùibir B is ¡ üue a¡d æ¡tificd copy of Natiotwide Pcrson¡l

Ilnb¡cllaPolioyNo. PA Ttis policy is PtÉ of tho claimfile frr olsimNo.

I deol¡¡o under pe¡dty of pdury undcr lhs la\rys of üe St¡te of Califonia ü¡t tbe

foregoing is b¡uc and coræet ad that tbig dcclantion sns excçuþd oa Augwt- 3 ¡ 2017 in

Deavs, Colorado.

-2-

SUPPORT O¡ PI"AINTTFPS' ruDOMB¡TO&IN

I

DECIIRAIIO}.¡ OF ABIOALE REIMER IN
ALIIRNATTVE,-_SUMMARYAD'I'DICATIOI'I
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Certification

I, Diondre Williarns

As a duly authorized Nationwide Insruance associatc cntn¡sted with oversigbt of
the systcm of record from which this copy was produced, based upon information

and belicf; certify uoder the pcnalty of pcrj¡¡ry that this attacbed copy of tbe

Decla¡ation and or Policy pages on policy nus¡ber was madc at

or oear thc time of ccrtification, as part of rcgularly conductcd busi¡ess

activities, urd is a true and accuraæ copy of rl¡e official record kept as pan of rcgular

busi¡ess activities.

Datc: March 30,2017

Signamre

-

Diondrc Williams
Signature

Sr Proccessor
Title

¡b!
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tr Allied
lnsurance

For covcraç deñnitlons and deicript¡off.
vl¡lt www¡llldln¡unnce.com

lnsured Vehicles and Schedule of Coveragss

a
I Èlprlrlan Þrcaùar lO, 2üf h!.2 of 4

You r Policy Declarations
Persond Auto Policy
Polcl Period: Jan 14,2015-Jen 14.2016
PollcyNurter
AccountNun$er

2007 Volv Xc90
vrN w4cN98267135759s
Covcnecs
Bod$y Injury Ual$lity

RopeûyDsrnage UatÍþ
Medlcal PaymenÞ
Uninsurud Motodst Bodly I r{ury

Compreieræiue
Colllsbn
Walvcr Of CoÍl¡ion DoducliHe
Loæ Sc(derpnt Erdonement - Oem
Parb

lss Pryee -Volvo Financlal Seruice

Llrft¡ ol llrblllty
S500,000 Pr Percon
$500,000 Pet Occunence
$100,000 P€r Occunence
S5,000 Per Person
$500,000 Psr Pcrcon
$500,000 PerAccHe¡rt
Acù¡alCash ValuE
Acü¡alC¿$ Value

See Endoco¡ner¡t

LæA$500Deducübb
LessA$50t Deduc-lible

/
Prurüun
g44Ln

$304.4E
$58.5ô

sl9e38

$129.20
s55208

$7.s8
s8Ír.1E

TotrlforthisV¡hlcb $1,789.70

1970 FoÉ F250
VIN F25YRJ55855
Cot rrtgcs
Bodly InJçy Uabl[ty

Propedy Danage UaHllty
MedicalPaymenb
Urdnsur€d Moto¡lst Bodlly I njury

Unirpured Mdodet PropeÉy Dsmæe
UaUfty

Um¡EottltDlltg
$500,000 Per Pe¡son
S500,000 Per Occr¡nence
$100,0@ Ps Occr¡nenoe
$5,000 PetPErson
ü500,{þ0 Ps Person
$500,000 PrrAccident
$3,500 PerOccn¡nsrcs

/
P¡¡mlun
$392.82

s213.38
$7s.76

s1¡t8.80

$11.20

t839.78

H

TotrlfortñbVúicb

2012 BmwXS 28i
vl N 5u)0n xsc 53cL7 27 21 1

Coìrrç
Botllly lnjuy Uabllity

Propqty Damage Uat¡itlty
lledccl Payrnents
U¡úngued Motorlst Bodlly lnlury

Conprshenrfuc
Colieion
Waiver Of Coltsion Deû¡¿{ble
RenlalReimbul¡enp¡t
Loca Süübrilnt Endosem¡nt - Ocm
Perb

Loes Payoe -Bmw FhÍdelSewice

tlmlB ol Lleblllty
S500,000 PerPcrson
t500,000 PerOca¡rerpe

/
Pmilun
$367.68

s2ô5.60
ss3.70

$148.42

¡100,000 PcrOca¡nenca
55,000 Per Person
$5@,000 PerPerson
$500,000 PerAodùnt
Ac[¡alCæhValua
Ac'tuslCæhValue

$30 PerDayñ90OMaxlrum
Scc E¡rdol¡smcnt

LæsA$500
LæsA$500

Deducliblc
Deductbl¡

sf 33.20
s627.84

06.16
$24.70
$æ.6a

ToûrlforthbVeñ¡cþ $1,720.78

Pollcy Level Scheduh of Covenger

A¡ll€d F¡àa Covençs
Toûal for Polcy Covcngcs t0.00

162{:r(1248}

Seo Ëndoncñient

Add.21
000
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'A I

Certification

I, Jon King, as a duly authorized Nationwide Insurance æsociate entrusted

witb oversight of the system of record frorn which this copy was produced,

bascd upon information and belief, certify under thc penalty of perjury that

this anached copy of policy was made at or near the time

of ce¡tifrcation, as part of rcgularly conducted business activitics, and is a

trtle and accuratc copy of the ofñcial record kept as part of regular business

activities.

Date: August 22,20t6

Signaturc

-Ion Ki

Print Na¡ne

Sr. hocessor.Imaqing

Title

.Add. 23 ooi
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lnsurance
¡ N¡tlor*ldr ln¡¡nncf sompgry REiIËWAL

-
29543

PEE_89i¡Al_U[ilBRELt¡ UA Bl r¡TY
INSURANCE FOUCY
Iì|/ATIONY\NDE IIUTUAL INSURANCE CO
DEg MOTNES tA 6039t-fi00 -- --
1&0-29i2-1Æ

Pofhy Numben
Account Numbcn
ItEm:

PERSOI.IAL UMBRELI.A LI,ABILITY

1. N¡rngd lnsurad: HAHÍT MARcus

2. Address: 1105 oARF|ELO AVE
I'ENICE CA 90291¡1938

Agent gAt E€f{ |NSURANCE SERV|CES tNC

Address: .IO8E5 SAI{TA MOillcA BLVD 3TÊ209
LOS AllOEl¡g CA !ql26 78 Ea 2t5a3 0000

3. PolicyTerm: From 01tlar15 to 0trla/18
at lhc addrcss of the Named lnsured as sleted aborra.

12:01 A.M" Standard Timc

h €{um for he'peymtnt of lha premium, ând subjsct to all the terms of thb policy. wo egres with you to provide the
lrsuranca as stated ln hls polby.

4. Cownage Llmlt of LiaHlly Premlum

PersonalUmbrella
L¡åU|ily

s1,00
92,000¡00

Retained Llmit
Occr¡r¡enca Limlt ¡,f 2C.28

5. Sctrodule of Undorlying Insurancs: Sec Endolsemrnt PA 00 01

0. Foms and Endorsemcnts:
lil000f 0æ3

PAMl
'100¿10

10ft
0789

010{
0t00

[s000
tN0'100

0{0t
0lt0

P41200
PA300Cå

Pçvious Polloy Numbor:

Countenþned By

PA D (0rfl)
oritcl !¡LL

AuthorÞed Reprss€ntative

Paga't d I
?t ott¡at¡t¡í4 il{gt REo YYYI'
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Minneapolls Employees Retirement Fund v. lntercap..., Not Reported in..
'1

993 WL 459902

1993 wL 45990.2
Only the Westlaw citation is currently available.

NOTICE: THIS OPINION IS DESIGNATED AS

UNPUBLISHED AND MAY NOT BE CITED EXCEPT

AS PROV¡DED BYMINN. ST. SEC.48oA.o8(3).

Court of Appeals of Miruresota.

MINNEAPOLIS EMPTOYEES

RETIREMENT FUND, et al., Respondents,

v.

INTERCAP MONTTORING INCOME FUND III, et

aL, defendants and third-party plaintiffs, Appellants,

1,\,'ESTINGHOUSE ELECTRIC CORPORATION,

Defendant and Third-Party Plaintiff,
v.

Robert L. TRUSHENSKI, Third-Party Defe¡rdant.

No. C5-93-835.

I

Nov.9, 1993.

District Court, Hennepin County; Allen Oleisky, Judge.

Attorneys and Law Firms

Sally A. Johnson, Eric E. Jorstad, Minneapolis, C. Garold
Sims, Denver, CO, for appellants.

David A. Ranheim, James K. Langdon, II, Minneapolis,

for respondent.

Considered and decided by KALITOWSKI, P.J., and

AMUNDSON and SCHULTZ,' ü.

Retired judge of the district court, serving as judge

of the Minnesota Court of Appeals by appointmenl
pursuant to Minn. Const. art. VI, $ 10.

IJNPUBLISHED OPINION

SCHULTZ, Judge.

*l Appellants argue the trial court abused its discretion
when it enjoined them from proceeding with an action in
Colorado state court. We afïirm.

FACTS

In 1986-87, representatives of appellants Intercap
Monitoring Income Funds (Intercap) solicited an $11.5

million investment from the Minneapolis Employees

Retirement Fund (MERF). MERF is a public corporation
that oversees the investment of the pension funds for
its 8,000 retired and present public anployees. Upon
investment, MERF became a limited partner of lntercap
Monitoring Funds I, II, and III. Intercap, a Colorado
corporation, acquires, creates and owns security alarm
monitoring contracts that generate renewable monthly
revenue for investors. Intercap manages and services the
investment accounts and distributes the net profìts to its
limited partners.

Since the investment, MERF contends the funds have

been poorly managed because the initial investment

is now worth only a fraction of its initial value. By
May 1990, the parties had negotiated a preliminary
agreement to resolve the problems with the investment,
but they never finalized it. Intercap first brought an

aciion against MERF in Colorado seeking to enforce

the preliminary agreement; the Colorado coun dismissed

the action, holding it anticipatory, unlikely to resolve

the dispute, and duplicative. MERF brought an action
against Intercap and its Chief Executive Offrcer/Chair of
the Board John W. Walsh, Jr., in federal court, district of
Minnesota. When that action was dismissed for lack of
diversity jurisdiction, MERF brought an identical action
in Minnesota state court in February 1991.

MERF's action against Intercap and Walsh alleges breach

of contract, breach of liduciary duty, tortious interference
with contracl, conversion, declaratory judgment and an

accounting. lntercap asserled counterclaims that MERF
failed to comply with the settlement agreement, acted to
prevent Intercap from receiving payments under servicing
agreements with another company, breached fiduciary
duties and engaged in self-dealing by engaging in the

improper sale of stock of another company, and interfered
with an investment agreement between one of the Intercap
funds and another company. Intercap moved to dismiss

the Minnesota action for lack of juridiction. The trial
court denied the motion, and this court affirmed in an

order opinion.

*

t
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In December 1992, Intercap brought another action
in Colorado state courf seeking to exercise long-arm
jurisdiction over James M. Hacking, a Minnesota resident

and the new executive director of MERF. In that action,
Intercap alleges Hacking attempted to drive Intercap and

Walsh oul of business when he intentionally interfered
with Intercap's contracts with security brokers who had

marketed interests in several other afïïliates of Intercap,
slandered Walsh and engaged in "outrageous conduct"
against him, and intentionally interfered with contractual
relations âmong the Intercap group.

an ofïìcer and employee of MERF, however. MERF is

thus arguably liable for Hacking's conduct and would
be an interested party in the Cotorado action. See,

e.9., Ksy v. Peter Motor Ca., 483 N.W.2d 481, 485

(Minn.App.l992) (culpability of employee/offrcer will be

imputed to corporation and form basis for corporate
liabilly).

B. lssues

In deciding whether to enjoin another related action, the

trial court should determine which action would "serve

best the needs ofthe parties by providing a comprehensive

solution of the general conflict." Minnesota MuL Life
Inc., 4lO N.W.2d at 82 {quoting Hypro, Inc. v. Seeger-

Wanner Corp.,292 F.Supp. 342,344 (D.Minn.l968)). The
Minnesofa trial court viewed the general conllict in this
case and determined:

MERF moved in Minnesota court to enjoin Intercap from
proceeding in the Colorado action. After hearing, the trial
court granted the motion on the grounds that the two
cases raise essentially the same issues, involve essentially

the same parties, and arise from the same conflict.

DECISION

*2 Intercapcontends the trial court abused itsdiscretion
whcn it enjoined Intercap from proceeding in lhe

Colorado action. We cannot agree.

When a court obtains jurisdiction

over a case it has the authority to
determine all relevant issues, and in
exercising thât power the court may
restrain the prosecution of other

suits raising the same issues until a

final judgment is issued.

Mínnesota Mut. Life Ins. v. Anderson, 410 N.W.2d
80, 8l (Minn.App.l987). Under that authority, a trial
court may enjoin a party over whom it has jurisdiction
from proceeding in another forum so long as the court
determines that the parties and issues are the same, and the

first action, once decided, will be dispositive of the action
to be enjoined . Id. atSl-82. Intercap argues that the parties
as well as the issues of the Colorado action are diflerent
from those in the Minnesota action. Our detailed review
of the record, however, reveals that those distinctions are

merely semantic.

A. Parties

In the Colorado action, Intercap has sued Hacking
"individually" with no mention of MERF. Theallegations
against Hacking arise out of his role and conduct as

Although every issue raised in each of the individual
actions is not identical, these [two] actions are so closely

connected in law and fact that the similarities outweigh
the differences.

It would be inequitable to force IMERfl to defend in
two separate fronts when all disputed issues could easily

be resolved in the current forum.

In the Colorado action, Intercap focuses on Hackings
acts as they affected the affiliated Intercap funds and Mr.
Walsh and alleges intentional interference with contract,
slander, and outrageous conduct. Undoubtedly, those

allegations arose out of activities that were intertwined
with the business practices underlying the allegations
in the Minnesota action: breach of contract, breach

of fiduciary duty, tortious interference with contract,
conversion, an accounting, failure to comply with the
settlement agreement, conspiracy to prevent Intercap
from receiving payments under servicing agreements with
another company, engaging in the improper sale of stock
of another company, and self-dealing.

*3 The nature of this case is very complex given the
interrelationships between the Intercap funds, rvValsh,

MERF as an investor, MERF as a limited partner,
Hacking as MERF s cxecutive director, and other
companies who have either invested or sought to invest

in Intercap. Civen this complexity, the Colorado action

Add. 26 "
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is only one small piece of the puzde. We hnd it doubtful
that the Colorado court could resolve any of the issues in
a vacuum without the full set of facts which the Minnesota
litigation is producing. The Minnesotâ action will be

dispositive of the Colorado action.

Intercap argues further that a recent decision from
this court compels a reversal of this case. See .SL

Paul Surplus Lines Ins. Co. v. Mentor Corp., 503

N.W.2d 5ll,5ló (Minn.App.l993). Again, we disagree.

Contrary to Intercap's interpretation, Mentor suppofs
an aflinnance in this case because the Colorado action
would "intrude" on the Minnesota action that is in the
process of determining integrally related issues. .See d
Furthermore, Mentor is factually distinguishable from
this case. Menlor involved simultaneous declaratory
judgment actions in Minnesota and California state courts
between a Minnesota corporation and a St. Paul-based

insurance company. Both parties filed suit in different
states within ¿ month of each other. Id. at 513-14.

The California trial court refused to stay the action and

allowed the case to proceed. Id a¡ 514. The California
action was more complex because it raised claims that

were not raised in the Minnesota action. 17. at 516. In
addition, Minnesota had jurisdiction over only one of the
named defendants in the California action. /d

In contrast to Mentor, Intercap brought its Colorado
action in December 1992, neady two years after MERF
had initiated this action in Minnesota. The Colorado
state court stayed lhe action pending the outcome of
the Minnesota procæding. The Min¡esota action is the
more comprehensive in this case, and it included all
parties excspt Hacking. Hacking is a Minnesota resident,

however, and Intercap has agreed tojoin him as a party
in the Minnesota action.

The trial court did not abuse its discretion when it enjoined
Intercap from proceeding with the Colorado action.

Afïirmed.

All Cit¡tions

Not Reported in N.W.2d, 1993 WL 459902

End of Document 0 2018 Thonlson Reulers. No claim lo orig¡nal lJ S Governrnenl Works

.'!
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No. A17-1921 
 

State of Minnesota 

In Court of Appeals 
_________________ 

Budget Rent A Car System, Inc., ACE American Insurance Company, and 

AON Risk Services Northeast, Inc., 

Appellants, 

and Maria Vlachou-Hahn, individually and as parent and natural guardian 

of Eva Vlachou-Hahn, a minor, 

Plaintiffs, 

vs. 

Nationwide Mutual Insurance Company and AMCO Insurance Company, 

Respondents, 
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STATEMENT OF LEGAL ISSUES 

1. Was it proper for the Minnesota District Court to stay the Minnesota litigation 
pending resolution of the declaratory judgment action previously commenced in the 
Superior Court of California? 

Disposition at the Trial Court: Trial Court granted Respondent's request to Stay 
the Minnesota litigation. 

Apposite Authorities: 

Medtronic, Inc. v. Advanced Bionics Corp., 630 N.W.2d 438 (Minn. App. 2001). 

2. Was it proper for the Minnesota District Court to deny Appellants' request for an 
Anti-Suit Injunction prohibiting the parties from continuing the declaratory 

judgment action previously commenced in the Superior Court of California? 

Disposition at the Trial Court: Trial Court denied Appellant's request 
for Anti-Suit Injunction. 

Apposite Authorities: 

Maslowski v. Prospect Funding Partners LLC, 890 N.W.2d 765 (Minn. App. 
2017). 

STATEMENT OF THE CASE 

The issue before this Court is narrow and limited to the district court's denial of 

Appellants' request for an anti-suit injunction. Pursuant to Minn. R. Civ. App. P. 

103.03(b), the denial of the request for an injunction is the only appealable issue. 

Appellants submit argument regarding the district court's grant of Respondent's motion to 

stay. The order of the district court granting the motion to stay is not appealable. However, 

to the extent the basis for the stay relates to the anti-suit injunction, the stay is discussed 

by Respondent. Appellant also submits in its brief substantive argument on the 
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interpretation and priority of the vanous msurance policies. The construction and 

application of insurance policies are issues that the district court was not asked to decide, 

and upon which no order or decision was made by the district court. The application and 

interpretation of the various insurance policies are not appealable issues. Pursuant to Minn. 

R. Civ. App. P. 103.04. 

STATEMENTOFFACTSANDPROCEDURALBACKGROUND 

A motor vehicle accident occurred on August 29, 2015 in Minnesota involving a 

rental car operated by Marcus Hahn and an automobile operated by Diego Velazquez 

Sanchez. (Document Index No. [Doc.] 3). At the time of the accident, Marcus Hahn, 

Maria Vlachou-Hahn, and their daughter Eva Vlachou-Hahn were residents of California. 

(Doc. 64). The Hahns traveled to Minnesota where Marcus Hahn rented a vehicle from 

Budget. The rental vehicle was owned by P.V. Holding Corp. When he rented the vehicle 

from Budget, Marcus Hahn purchased an insurance policy through ACE to secure 

insurance coverage, in addition to the insurance on the rental vehicle which was provided 

by P.V. Holding Corp. The Hahn's personal liability insurance was provided by AMCO 

Insurance Company with an umbrella policy issued by Nationwide Insurance Company. 

The Hahn's policies with AMCO and Nationwide were written and obtained in California. 

Shortly after the motor vehicle accident, the Hahns retained legal representation. To 

determine its rights and obligation under the California insurance policies, Nationwide 

Insurance Company and AMCO Insurance Company commenced a declaratory judgment 

action in the Superior Court of California by Summons and Complaint filed November 3, 
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2016. (Doc. 45). Plaintiffs Hahn interposed their Answer in the California matter on 

December 20, 2016; Avis and Budget interposed their Answer in the California matter on 

January 27, 2017; The Complaint was amended on April 19, 2017 to add ACE as a 

defendant; ACE Answered the California Summons and Complaint on May 2, 2017. 

Through a Summons and Complaint dated December 21, 2016, Plaintiffs Hahn 

commenced a personal injury lawsuit in Minnesota. (Doc. 3). In addition to their personal 

injury action against the Estate of Marcus Hahn, Plaintiffs included a claim for declaratory 

judgment relief against Budget and PV Holding, the owner of the rental car Marcus Hahn 

was driving at the time of the accident. On January 19, 2017, the Hahn Plaintiffs issued 

their First Amended Complaint to name Respondent Nationwide as a defendant. (Doc. 4). 

On March 16, 2017 Plaintiffs Hahn issued their Second Amended Complaint to name 

Respondent AMCO as a defendant. (Doc. 5). 

As the California matter proceeded, a Case Management Conference occurred on 

March 8, 2017. Summary Judgment motions were scheduled for hearing on October 27, 

2017 and the California declaratory judgment action was set for trial to occur February 13, 

2018. (Doc. 45; Respondent's Addendum [RA] 5). 

Three months after the case management conference in the California declaratory 

judgment action, the Minnesota lawsuit was filed by Plaintiffs Hahn on June 13, 2017. 

(Doc. 6). On July 18, 2017 Respondents served and filed a Motion to Bifurcate and Stay 

Proceedings in the Minnesota action, given the declaratory judgment action underway in 

California. (Doc. 15). Subsequently, on July 26, 2017 Budget, ACE and AON commenced 

third-party claims against Diego Velazquez Sanchez, Jose Raul Cabrera Ortega, Sergio 
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Arturo Delgado, Martha Cristina Lopez, Paulina Lopez a mmor, and Dante Lopez 

Velazquez, a minor, in the Minnesota action. (Doc. 20). By letter of August 15, 2017 

counsel for Appellants requested the voluntary dismissal of AON and P.V. Holding as 

parties to the Minnesota action. (RA 1 ). 

On August 4, 2017 Appellants filed a Motion for an Anti-Suit Injunction in the 

Minnesota action asking the Minnesota District Court to enjoin AMCO and Nationwide 

from continuing the California litigation. (Doc. 4 7). By agreement of the parties, 

Appellants' motion for Anti-Suit Injunction was consolidated for hearing with 

Respondents' motion for stay of proceedings. The motions were presented to the 

Honorable Joseph R. Klein by oral argument on August 22, 2017. By Order dated October 

4, 2017, the district court granted Respondents' motion to stay, and denied Appellants' 

request for an anti-suit injunction. (Doc. 64; Appellants' Addendum [Add] 1). 

This appeal was filed December 1, 2017. On December 11, 2017, Appellants filed 

a motion for stay of proceedings in the California declaratory judgment action. (RA 3). 

STANDARD OF REVIEW 

A decision to grant or deny a motion for an anti-suit injunction is within the sound 

discretion of the trial court. The order of the trial court, including trial court's decision on 

application of the first-filed rule, will be reversed only ifthe trial court abused its discretion. 

Medtronic, Inc. v. Advanced Bionics Corp., 630 N.W.2d 438 (Minn. App. 2001). 
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ARGUMENT 

1. The District Court's Order to Stay the Minnesota Litigation was not an 
Abuse of Discretion and should be Affirmed. 

As an initial matter, the order of the district court to stay the Minnesota litigation is 

an interlocutory order and not appealable. An appeal may be taken from an interlocutory 

order when 1) the decision is a final determination of a claim or right, 2) the issue is too 

important for review to be denied and 3) the issue is too independent of the cause of itself 

to require that appellate consideration be deferred. Engvall v. Sao Line Railroad Company, 

605 N.W.2d 738 (Minn. 2000). The Order to Stay the Minnesota action does not meet this 

criteria. Significantly, the Order to Stay does not impede or prejudice the substantive rights 

of any party. The district court did not dismiss and was not asked to dismiss the Minnesota 

litigation. However, to the extent the order on the motion to stay is reviewed by this Court, 

it is addressed by Respondent. 

A. The 'First-Filed' Rule was properly applied by the District Court and 
supports the Order to Stay. 

Appellants' first criticism of the order to stay is based on the district court's 

application of the 'first-filed' rule. Respondents requested a stay of the Minnesota 

litigation asking the district court to consider application of the 'first filed' rule. There is 

no dispute that the California litigation was filed first and substantially underway before 

Respondents requested the stay of the Minnesota litigation. In fact, before the motion to 

stay the Minnesota litigation, the Minnesota plaintiffs had taken no steps to pursue the 

Minnesota action. 
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The first to file rule is a rule of judicial courtesy, not a strict rule of procedure. The 

district court applied the 'first filed' rule correctly, stating 'The first-filed rule is not meant 

to be a rigid, mechanical, or inflexible rule, but it should be applied in a way that serves 

sound judicial administration'. (Citing Medtronic, Inc. v. Advanced Bionics Corp., 630 

N.W.2d 438, 448-49 (Minn. App. 2001); Add. 4). The district court then analyzed each 

factor set out by the Minnesota Supreme Court when applying the 'first-filed' rule. (Add. 

5 & 6). The district court's analysis was proper and the court's conclusion was correct. 

Appellants' then suggest that the 'first-filed' rule should never have been considered 

as the Minnesota District Court does not have concurrent jurisdiction with the Los Angeles 

Superior Court in California. According to the Minnesota Supreme Court, concurrent 

jurisdiction exists when two or more tribunals are authorized to hear and dispose of a matter 

and the choice of which tribunal is up to the person bringing the matter to court. Gavle v. 

Little Six, Inc., 555 N.W.2d 284, 290-291 (Minn. 1996). When a concurrent jurisdiction 

issue exists, proceedings in one jurisdiction are typically stayed. Id. If this rule applies to 

actions pending in different nations, this rule of judicial courtesy and discretion should 

apply to district courts in different states. The trial court was correct to apply the factors of 

the 'first-filed' rule, and defer to the California declaratory judgment litigation which was 

substantially advanced as compared to the later commenced Minnesota declaratory 

judgment action. 

Appellants insist that the district courts of two different states do not have 

concurrent jurisdiction, and therefore application of the 'first-filed' rule is incorrect. St. 

Paul Surplus Lines Ins. Co. v. Mentor Corp., 503 N.W.2d 511, Minn. App. (1993). In 
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Mentor, this Court recognized that if two matters are pending in two different courts, one 

of the courts in its discretion may stay the proceedings before it to allow the proceedings 

before the other court to continue. Id. That is exactly what occurred in this case currently 

before this Court. The trial court, exercising its inherent jurisdiction over matters and 

litigants before the court, stayed the matter pending before the trial court in deference to 

the substantially advanced matter in California. In doing so, the trial court recognized and 

respected the fact that the California declaratory judgment action is taking place in the state 

where the parties to the contract reside, where witnesses to the contract transaction reside 

and do business, and where the contract was entered into. The Order to Stay the Minnesota 

action was not an abuse of discretion, and does not constitute the basis for reversal. 

The Minnesota District Court and the Los Angeles Superior Court in California have 

jurisdiction over the parties and issues. Appellants were litigants in the California action 

prior to their commencement of the Minnesota litigation, never once objecting to the 

California action or alerting the California court to the prospect of their planned parallel 

proceeding in Minnesota. Interestingly, when the Minnesota action was commenced by 

Summons and Complaint dated December 21, 2016, Respondents were not even named 

parties. It was not until a second amended Complaint in March 2017 that all Respondents 

were named as parties to the Minnesota lawsuit; seemingly an afterthought. By that time, 

there had been significant procedural activity in the California litigation with dispositive 

motions set and trial of the California action scheduled for a date certain of February 13, 

2018. (Doc 45; RA 5). When considering Respondent's motion to stay, it was appropriate 

for the district court to defer to the substantial process in the California action and stay the 
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Minnesota litigation. Importantly, the district court did not dismiss the Minnesota action 

or make any rulings detrimental to the substantive rights of any party. The Order of the 

district court should be affirmed. 

Appellants suggest that the declaratory action in California was a 'race to the 

courthouse' in an effort of acquire jurisdiction which would thwart a later filed Minnesota 

claim. To rectify that claimed inequity Appellants argue that the discretion of the 

Minnesota district court should be overlooked and the rights of the litigants in the 

California action should be ignored. The law does not support Appellants' position. The 

United States District Court recognizes that forum shopping should not be rewarded, and 

a party that files a declaratory judgment action only as a pre-emptive strike may not be 

entitled to the deference of the 'first-filed' rule. Scarlett v. White, No. 16-cv-2925 

(JRT/LIB) LEXIS 37343 (D. Minn. Feb. 22, 2017). The declaratory judgment action filed 

by Respondents in California is a substantive, detailed contract lawsuit involving multiple 

insurers. That contract lawsuit is a separate cause of action distinct from the personal injury 

action Appellants later commenced in Minnesota. The volume of law and arguments 

provided to this Court by Appellants supports the fact that the declaratory judgment action 

is complex litigation important to all parties in the California lawsuit. 

If forum shopping exists at all in the present action, it is on the Appellants' part. 

Appellants vigorously participated in the California litigation without objection or protest 

before the California Court. Appellants then commenced a personal injury action in 

Minnesota and joined in that negligence claim, the contract dispute which was already 

commenced in California. Appellants did not advise the Minnesota Court of the previously 
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commenced litigation in California. When Respondents advised the Minnesota trial court 

that the contract declaratory judgment action was already in litigation and set for trial in 

California, Appellants joined third-party claims in Minnesota in an effort to convince the 

trial court that the Minnesota action is more comprehensive. Those third-party claims 

against the personal injury claimants have no bearing on the contract litigation of the 

declaratory judgment action. 

The Minnesota District Court has discretion to stay a declaratory judgment action 

when the same declaratory judgment action is pending in a California court. See Great 

American Insurance Company v. Houston General Insurance Company, 735 F. Supp. 581 

(S.D.N.Y. 1990). When the later filed suit is separate and distinct from the initial litigation 

as opposed to a continuation of the initial litigation, it is not an abuse of discretion for the 

trial court to stay the second action pending resolution of the first-filed suit. United States 

Fire Insurance Company v. Goodyear Tire & Rubber Company, 920 F.2d 487, 489 (8th 

Cir. 1990). 

Appellants' next criticism of the district court's order to stay is to suggest that the 

Minnesota action contains more parties and therefore should take priority over the litigation 

initially commenced in California. Appellant's position is without merit. It is important 

to note the distinction in the California lawsuit which is a declaratory judgment action, and 

the later filed Minnesota lawsuit which is a personal injury claim based on negligence, 

coupled with a declaratory judgment action. If there were no California lawsuit, and all 

we had was the Minnesota action, the declaratory judgment action would be severed or 

bifurcated from the personal injury claim. This is done for two primary reasons: first, in 
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the trial of the personal injury claim, the jury is not to be told of the existence or absence 

of insurance coverage. MRE 411. Whether or not insurance is available is thought to be 

irreparably prejudicial to the parties, and irrelevant on the issues of damages and liability 

in the personal injury lawsuit. Cases in which a jury could be unfairly influenced by 

sympathy are appropriately suited for bifurcation. See Burris v. Versa Prods. Inc. et. al. 

No. 07-3938 (JRT/JJK) (D. Minn. Sept. 4, 2012). 

Secondly, the two claims are separate and distinct causes of action that do not arise 

from the same transaction or occurrence. The personal injury action is a tort claim 

premised on negligence in the operation of a motor vehicle. The declaratory judgment 

action is a contract claim between the insured and the insurer. These are two very separate 

claims and are not joined together for resolution in one proceeding. Bifurcation promotes 

convenience when separable issues are "substantially different" and when counsel, 

witnesses, parties and jurors will not "face two trials with repetitious testimony." ADT Sec. 

Servs., Inc. v. Swenson, No. 07-2983 (JRT/AJB), WL 4396918 (D. Minn. Sept. 21, 2011). 

Appellants argue that the Minnesota action is more inclusive, has more parties and 

more claims, and therefore is somehow more important that the California lawsuit. That 

is not true. The Minnesota declaratory judgment action is the same as the California 

declaratory judgment action. The parties are the same and the issues are the same. 

Appellants real concern is that California law is prejudicial to their position, and the 

California court is incapable of applying Minnesota law. That isn't correct either. In fact, 

the California Court denied Respondent's motion for summary judgment and in doing so 

advised the parties that the California court is aware of the choice of laws issue and the 
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application of Minnesota law to portions of the insurance contract and exclusions. (RA 12). 

Importantly, however, the interpretation and analysis of the insurance policies and the 

choice of laws issues that are fearful to Appellants are not before this Court and are not 

part of this appeal. Minn. R. Civ. App. P. 103.04. The construction, application and priority 

of the insurance policies was not presented to the trial court for resolution and is not part 

of the trial court's order. 

The trial court did not abuse its discretion in granting Respondents motion to Stay 

the Minnesota lawsuit. The Order to Stay the Minnesota action should be affirmed. 

2. The Trial Court did not Abuse its Discretion in the Denial of Appellant's 
Request for an Anti-Suit Injunction, and the Order of the Trial Court 
should be affirmed. 

A. The subsequently filed personal injury lawsuit in Minnesota is not a 
basis to enjoin the parties from proceeding with the California 
declaratory judgment action. 

The request to enjoin the parties from proceeding in the California declaratory 

judgment action was premised on Appellants' representation that the Minnesota lawsuit is 

more comprehensive as it includes more parties and more claims. That characterization is 

unfair and incorrect. The Minnesota lawsuit is a personal injury lawsuit alleging 

negligence in connection with a motor vehicle. The claim for declaratory judgment that 

has been pled in the Minnesota lawsuit is not properly part of the personal injury action 

and would be separated from the personal injury action before trial of either claim. MRE 

411; Burris v. Versa Prods. Inc. et. al. No. 07-3938 (JRT/JJK) (D. Minn. Sept. 4, 2012). 

The correct comparison is between the California declaratory judgment action 

commenced in November 2016 and the declaratory judgment action in Minnesota that was 
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commenced against Respondents in March 201 7. The declaratory judgment actions are the 

same with respect to the parties and claims. Appellants suggest that AON Risk and PV 

Holding are not parties to the California Declaratory Judgment action, which creates a 

disparity between the two declaratory judgment actions. Prior to the motion arguments 

before the trial court, Appellants requested dismissal of AON and PV Holding from their 

Minnesota lawsuit, arguing that neither AON nor PV Holding were necessary or 

appropriate parties. (RA 1 ). 

In the California declaratory judgment action, the court was asked to consider the 

issues Appellant later commenced in the Minnesota court. Appellants are actively 

participating in the California declaratory judgment action, addressing the same issues they 

now want the Minnesota court to address. The California court would have resolved those 

issues in the trial set for February 13, 2018 except for Appellants' motion to stay the 

California action, which was filed on December 11, 2017. (RA 3). According to the 

memorandum of the California Court regarding the denial of Respondent's motion for 

summary judgment, Appellants requested a stay of the California lawsuit during the 

October 2017 summary judgment arguments. The California court denied the request to 

stay the California lawsuit. (RA 10-12). Appellants then filed this appeal. Subsequent to 

this appeal, Appellants' filed a motion to stay the California declaratory judgment pending 

this appeal. (RA 3). Odd that Appellants suggest Respondents are forum shopping. 
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B. Appellants did not meet their burden of proof before the trial court 
to establish the basis for an injunction. 

The district court may grant a temporary injunction if there is evidence to support 

an injunction, such as affidavits, deposition or oral testimony which demonstrates sufficient 

grounds. Minn. R. Civ. P. 65.02(b); Medtronic, Inc. v. Advanced Bionics Corp., 630 

N.W.2d 438 (Minn. App. 2001). No evidence was presented to the trial court. The only 

affidavit submitted to the trial court is the Affidavit of Appellants' counsel Robert Kuderer, 

which attached pleadings from the Minnesota and California lawsuits. (Doc. 24). 

Appellants did not provide to the trial court sufficient evidence to establish the basis for 

the injunction. 

C. Appellant did not provide to the trial court a legal basis for the 
requested injunction. 

There is no legal basis to support Appellants' assertion that the district court erred 

in failing to enjoin the parties from pursuing the California litigation. The case of 

Maslowski v. Prospect Funding Partners LLC 890 N.W.2d 765 (Minn. App. 2017), upon 

which Appellants rely, addresses a party's attempt to deliberately circumvent the authority 

and jurisdiction of Minnesota in the construction and enforcement of a contract deemed 

unenforceable in Minnesota. The facts in Maslowski involve a Minnesota plaintiff pursing 

a Minnesota personal injury action, who then entered into a contract with a New York 

company for money in exchange for the New York company having a right to proceeds 

from the Minnesota litigation. The contract entered into after commencement of the 

Minnesota personal injury litigation was a contract for champerty which is disfavored and 
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unenforceable in Minnesota. The Minnesota court concluded that the deliberate attempt to 

circumvent Minnesota's law against champerty should not be allowed. The facts and legal 

analysis of Maslowski does not support Appellants' motion that the district court enjoin the 

parties from proceeding in the California litigation. The trial court and the parties 

discussed Maslowski during the motion hearing, noting the distinction between Maslowski 

and Appellants requested injunction. (Doc. 69). Following the motion hearing, when 

information and evidence was presented to the trial court to distinguish Maslowski from 

the case before the trial court, Appellants did not provide any additional support or analysis 

to the trial court. 

The only other legal basis offer by Appellants to the trial court is the case of First 

State v. Minnesota Mining and Manufacturing, 535 N.W.2d 684, (Minn. App. 1995). 

First State and other insurers commenced a declaratory judgment action against Minnesota 

Mining and Manufacturing (3M), seeking coverage determinations in connection with 

claims against 3M arising out of breast implant litigation. The declaratory judgment action 

was commenced in Minnesota, where 3M is located. After First State initiated its lawsuit, 

3M commenced a declaratory judgment in action in Texas against First State. The 

Minnesota district court enjoined 3M from continuing the Texas litigation. Upon Appeal 

of the district court's decision to grant an injunction, this Court affirmed the standard that 

'The decision whether to grant a temporary injunction is left to the district court's 

discretion and will be upheld on review absent a clear abuse of that discretion'. Id, citing 

Carl Bolander & Sons v. City of Minneapolis, 502 N.W.2d 203 (Minn. 1993). First State 

does not support Appellants' request for an anti-suit injunction. 
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This Court has set forth a three part test to determine if an anti-suit injunction is 

appropriate; substantial similarity of the parties, substantial similarity of the issues and 

capacity of the first action to dispose of the action enjoined. Appellants claim that the trial 

court refused to consider the three part test, requiring reversal. The trial court considered 

every element of this three part test. The trial court addressed the fact that the parties to 

the Minnesota action have been actively involved in the California action (Add. 5), the two 

actions involve identical issues (Add. 6) and the California litigation is advanced with the 

parties demonstrating their ability to litigate the issues. (Add. 5). Like the First State Court, 

the district court in this action applied the same factors and concluded that the court in 

which the action was first brought was the proper court to retain the action. The basis for 

the injunction in First State is the basis to deny the injunction in this matter. 

In reality, the motion to stay and the request for an injunction are opposite sides of 

the same coin. The factors the trial court considered are essentially the same for the first­

filed rule, motion to stay and request for injunction. The trial court discussed these issues 

at the motion hearing (Doc. 69), and addressed these issues in the Order and Memorandum. 

(Add. 1-7). The trial court considered the facts, the law and the equities and utilized its 

sound discretion in denying the request for an anti-suit injunction. As this Court noted in 

First State, even if a district court does not specifically address the factors, that does not 

constitute err for purposes of reversal. The Order of the trial court should be affirmed. 
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3. Construction and application of the insurance contracts are not before this 
Court on appeal. 

The trial court was not asked to determine issues involving the insurance policies. 

Appellants present argument to this Court on conflicts of law, priorities of coverage, 

application of exclusions, vicarious liability and the Graves Amendment. None of those 

issues were presented to the trial court for ruling, and none of those issues are properly 

before this Court. It should be noted that the California court is aware of and has made 

rulings on these issues, in connection with the upcoming trial. (RA 9). The litigants who 

commenced the Minnesota lawsuit have made detailed arguments and are prepared for 

litigation in California on the issues involving application, interpretation and priority of the 

insurance policies. That is one of the reasons the district court granted the motion the stay 

the Minnesota action. (Doc. 64; Add. 1-7). 

Interestingly, in granting the motion to stay the Minnesota action and denying the 

request for anti-suit injunction, the trial court considered that the California court has given 

no indication of an intent to withdraw from the proceeding litigation. In the recent order 

denying Respondents motion for summary judgment, the California judge reaffirmed his 

intention to retain and conclude the California litigation. (RA 7-15). 

To the extent Appellants are advancing argument on construction of the insurance 

policies and the necessity to conform to Minnesota law, this Court recently ruled that 

Minnesota law does not require reformation of non-resident insurance policies where the 

policy does not conflict with the Minnesota No-Fault Statute. Friese v. American Family 

Mutual Insurance Company, (Minn. App. January 29, 2018) (RA 5). This Court has ruled 
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on the application of exclusions in umbrella policies and confirmed that household 

exclusions in non-resident umbrella policies are valid and not in violation of Minnesota 

statute. Bundul v. Travelers Indemnity Company, 753 N.W.2d 761 (Minn. App. 2008). 

Appellants make arguments regarding the application of the Graves Amendment. The 

Graves Amendment address the vicarious liability of the owners of rental cars, but does 

not change the priorities of coverage otherwise dictated by statute and the insurance 

contracts. Meyer v. Nwokedi, 777 N.W.2d 218 (Minn. 2010). Respondent addresses these 

issues only because these issues are raised by Appellants. The construction of the insurance 

policies has not been presented to the trial court for construction and analysis. No order 

on the construction and application of the insurance policies has been issued by the district 

court. The application and construction of the insurance policies is not before this Court. 

CONCLUSION 

The trial court thoroughly considered all issues oflaw, fact and equities of all parties 

in the court's grant of Respondent's motion to stay, and the court's denial of Appellants' 

motion for an anti-suit injunction. The Orders of the trial court were within the sound 

discretion of the trial court. Respondents respectfully request that this Court affirm the 

Order of the Minnesota District Court granting Respondent's motion to stay and denying 

Appellants' motion for anti-suit injunction. 
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Dated: February 13, 2018 BRENDEL, ZINN, SOFIO & OSKIE, PLLC 

By: Isl Sylvia Ivey Zinn 
Sylvia Ivey Zinn (#164379) 
Attorneys for Respondents Nationwide Mutual 
Insurance Company and AMCO Insurance Company 
155 Wabasha Street So., Suite 125 
St. Paul, MN 55107 
Telephone: 651-224-4959 
Fax: 651-224-4547 
szinn@brendelandzinn.com 
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5/2017 6:29 PM 
1nepin County, ,\/IN 

ERlCKSON, ZlERl(E, 
KU DERER & MADSEN, P.A. 

August 15, 2017 

William R. Sieben 
James S. Ballentine 
Schwebel, Goetz & Sieben, P.A. 

B. Jon Lilleberg 
Lilleberg & Hopewell, PLLC 

Sylvia Ivey Zinn 
Brendel & Zinn, Ltd. 

Re: Rule 115.10 Meet-and-confer 

VIA ODYSSEY & EMAIL 

Vlachou-Hahn v. Budget RentA Car, Inc., et al. 
Our File No.: 2800.38 

Dear Counsel: 

One Corporate Center IV 
7301 Ohms Lane, Suite 207 
Minneapolis, MN 55439 
Tel: (952) 582-4711 
Fax: (952) 378-1814 

Robert E. Kuderer 
bob.kuderer@ezkm.net 
(952) 582-4712 

I am writing to request pursuant to Minn. R. Gen. Prac. 115.10 your agreement to 
dismiss Defendant and Third-Party Plaintiff Aon Risk Services Northeast, Inc. 
without prejudice. Enclosed is a proposed Stipulation for Dismissal Without 
Prejudice. 

Aon does not appear to be a proper party to this lawsuit. Aon is an insurance broker. 
Aon did not play any role in the denial of liability coverage, issue any contracts of 
insurance or otherwise have any involvement in either the coverage dete1·minations 
of ACE American. It has no indemnity obligations for any claims arising from the 
subject August 29, 2015 accident. Accordingly, none of the parties have a justiciable 
controversy with Aon. See St. Paul Area Chamber of Commerce v. Marzitelli, 258 
N.W.2d 585 (Minn. 1977) (a declaratory judgment action requires a judicable 
controversy between the parties); Cincinnati Ins. Co. v. Franck, 621 N.W.2d 270, 273 
(Minn. App. 2001) ("A declaratory action is a justiciable controversy if it (a) involves 
definite and concrete assertions of right that emanate from a legal source, (b) involves 
a genuine conflict in tangible interests between parties with adverse interests, and 

Attorneys Dedicated to Client Results Since 1929 
Offices in Minneapolis & Fairmont 

www.ericksonlawfirm.com 
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August 15, 2017 
Page 2 

(c) is capable of specific resolution by judgment rather than presenting hypothetical 
facts that would form an advisOl'y opinion."). 

It also appears PV Holding should be dismissed. PV Holding is the owner of the 
subject rental vehicle (a 2015 Ford Fusion) which Budget rented to Mr. Hahn. The 
Graves Amendment expressly preempts and abolishes any state law which 
establishes vicarious liability of a rental car owner fo1· the tortious conduct of its 
renting driver. 49 U.S.C. § 30106(a) ("An owner of a motor vehicle that rents or leases 
the vehicle to a person ... shall not be liable under the law of any State ... by reason 
of being the owner of the vehicle"). The Minnesota Supreme Court has held that the 
Graves Amendment preempts the Minnesota law establishing such vicarious 
liability, Minn. Stat. § 169.09, subd. 5a, as applied to rental-vehicle owners. Meyer v. 
Nwokedi, 777 N.W.2d 218, 228 (Minn. 2010). I bring it up only to handle both issues 
at the same time even though I do not represent PV Holding. 

Please advise whether or not your clients are amenable to the enclosed stipulation 
for dismissal. I am happy to consider any arguments to the contrary. 

Thank you very much. 

Sincere_ly, 

Wf /(VtL 
Robert E. Kuderer 

REK:sdf 
Enclosure 

cc: All Counsel of Record (via Odyssey) (w/encl.) 
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1 Law Office of 
2 Michael A. Kruppe 

a professio11al cotporatio11 
3 Michael A. Kruppe, Esq. (State Bar No. 123026) 

4 
Christian D. Molloy, Esq. (State Bar No. 237035) 
77-564A Country Club Dr., Suite 102 

5 Palm Desert, California 92211 
Tele: (760) 772-4273 Fax: (760) 772-4277 

6 

7 Attorneys for Defendants, A VIS BUDGET GROUP, INC. and ACE AMERICAN 
INSURANCE COMP ANY 

8 

9 

10 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

11 NATIONWIDE MUTUAL 
12 INSURANCE COMPANY and 

AMCO INSURANCE COMP ANY, 
13 

14 

15 
vs. 

Plaintiffs, 

16 MARIA VLACHOU-HAHN, 
Individually and as Administrator of 

17 the Estate of MARCUS HAHN, EVA 
18 HAHN (a minor) and A VIS BUDGET 

GROUP, INC., and DOES 1-10, 
19 inclusive 

20 

21 

22 

23 

24 

Defendants. 

Case No.: BC639694 

DEFENDANTS A VIS BUDGET GROUP, 
INC.'S AND ACE AMERICAN INSURANCE 
COMPANY'S NOTICE OF MOTION AND 
MOTION FOR AN ORDER STAYING THE 
INSTANT CALIFORNIA LITIGATION 
PENDING APPEAL IN THE RELATED 
MINNESOTA LITIGATION 

Date: April 27, 2018 [Res. No.171211273353] 
Time: 8:30 a.m. 
Dept. 55 

[Filed Concurrently with Declaration of 
Christian Molloy, [Proposed] Order; Request 
for Judicial Notice] 

Assigned For All Purposes To: 
The Honorable Judge Malcolm Mackey 

Department 55 

25 TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD: 

26 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that on April 27, 

27 2018 at the hour of 8:30 a.m., or as soon thereafter as the matter may be heard in Dept. 

28 55 of the above-entitled court located at 111 North Hill Street, Los Angeles, CA 90012, 

1 ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~3 

MOTION TO STAY 



1 Defendants1 A VIS BUDGET GROUP, INC. and ACE AMERICAN INSURANCE 

2 COMP ANY (hereinafter "Moving Defendants") will and do hereby move the court for 

3 an order staying and/ or continuing of ali matters in the instant litigation1 which are 

4 directly linked to Moving Defendants' appeal in the related Minnesota litigation. 

5 The motion will be based on this notice, the attached memorandum of points 

6 and authorities, the declarations of Christian D. Molloy filed with this motion and 

7 exhibits attached thereto, the concurrently filed request for judicial notice, the files and 

8 records in this action, and any further evidence or argument that the Court may 

9 properly receive at or before the hearing. 

10 DATED: December 11, 2017 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

THE LAW OFFICE OF MICHAEL A. KRUPPE 
,~· 

Michael A. Kruppe q. 
Christian D. Mollo , Esq. 

Attorneys for Defendants, A VIS BUDGET and ACE 
AMERICAN INSURANCE COMP ANY 
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NOTICE SENT TO: 

Uno, Karen L., Esq. 
1255 Powell Street 
Emeryville CA 94608 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES 

NATIONWIDE MUTUAL INSURANCE COMPANY ET 
Plaintiff( s), 

vs. 

MARIA VLACHOU-H 
Defendant(s). 

CASE NUMBER 

BC639694 

NOTICE OF CASE 
MANAGEMENT CONFERENCE 

TO THE PLAINTIFF(S)/ATTORNEY(S) FOR PLAINTIFF(S) OF RECORD: 

You are ordered to serve this notice of hearing on all parties/attorneys of record forthwith, and meet and confer with all parties/ 
attorneys of record about the matters to be discussed no later than 30 days before the Case Management Conference. 

Your Case Management Conference has been scheduled for March 8, 2017 at 8:30 am in Dept. 55 
at 111 North Hill Street, Los Angeles, California 90012. 

NOTICE TO DEFENDANT: THE SETTING OF THE CASE MANAGEMENT CONFERENCE DOES NOT EXEMPT THE 
DEFENDANT FROM FILING A RESPONSIVE PLEADING AS REQUIRED BY LAW. 

Pursuant to California Rules of CourJ, rules 3.720-3.730, a completed Case Management Statement (Judicial Council form# 
CM-110) must be filed at least i 5 calendar days prior to the Case Management Conference. The case Management Statement 
may be filed jointly by all parties/attorneys of record or individually by each party/attorney of record. You must be familiar with the 
case and be fully· prepared to participate effectively in the Case Management Conference. 

At the Case Management Conference, the Court may make pretrial orders including the following, but not limited to, an order 
establishing a discovery schedule; an order referring the case to Alternative Dispute Resolution (ADR); an order reclassifying the 
case; an order setting subsequent conference and the trial date; or other orders to achieve the goals of the Trial Comt Delay 
Reduction Act (Gov. Code, section 68600 et seq.) · 

Notice is hereby given that if you do not file the Case Management Statement or appear and effectively parJ!ciRate at the Case 
Management Conference, the Court may impo~tto pursuant to LASC Local Rule 3.37, Code of CIVIi Pro~:,; ::,~tion:".,.. 
177.5, 575.2, 583.150, 583.360 and 583.410,('overnment od ection 68 8 ~~nil!:1_es of Cou0 2.r--~·1 
Date: November 29, 2016 

..MALCOLM H ~JiM!ltta~cer · 
CERT ICATE OF SERVICE ·-. 

I, the below named Executive Officer/Clerk of the above-entitled court, do hereby certify that I am not a party to the cause herein, 
and that-on this date I served the Notice of Case Management Conference upon each party or counsel named above: 

~depositing in the United States mail at the courthouse in Los Angeles, California, one copy of the original filed herein in a 
separate sealed envelope to each address as shown above with postage thereon fully prepaid. 

[ ] by personally giving the party notice upon filing the complaint. 
Date: November 29. 2016 

LACIV 132 (Rev. 07/13) 
LASC Approved 10-03 

Cal. Rules of Court, rule 3.720-3.730 
LASC Local Rules, Chapter Three 
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES 

DATE: 03/08/16 DEPT. 55 

HONORABLE Malcolm Mackey JUDGE E . VERNER DEPUTY CLERK 

HONORABLE 
#3 

M. KINNEY, CA 

JUDGE PRO TEM 

Deputy Sheriff NONE 

ELECTRONIC RECORDING MONITOR 

Reporter 

8:30 am BC639694 Plaintiff 
Counsel 

KAREN L. UNO (CC)via 
Court Call 

NATIONWIDE MUTUAL INSURANCE 

vs 
vs 
MARIA VLACHOU-HAHN ET AL 

NATURE OF PROCEEDINGS: 

CASE MANAGEMENT CONFERENCE 

Case Management Conference held. 

Defendant CHRISTIAN D. MOLLOY (X) 
Counsel ROBERT LEVINE (CC) via 

CourtCall 

TWO DAY ESTIMATED JURY TRIAL is set February 13, 2018 
at 9:00 a.m. in Department 55. All sides demand jury. 

FINAL STATUS CONFERENCE is set February 2, 2018 at 
8:30 a.m. in Department 55. 

Parties are ordered to meet and confer RE settlement. 
Settiement discussions are ordered concluded on or 
before January 31, 2018. 

All named defendants, doe defendants, cross-defendants 
and roe defendants who have not been named, served or 
defaulted by June 1, 2018 are dismissed as of June 1, 
2018. 

Demand for exchange of experts pursuant to Code of 
Civil Procedure Section 2034 is deemed made this date. 

Discovery to be concluded by January 15, 2018. Law 
and Motion to be concluded by January 29, 2018. All 
expert depositions to be concluded by th~ee days 
prior to the Final Status Conference hearing. 

Notice waived. 

Page 1 of 1 DEPT. 55 
MINUTES ENTERED 
03/08/16 
COUNTY CLERK 
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1 Law Office of 
2 Michael A. Kruppe 

a profassional corporation 

3 Michael A. Kruppe, Esq. (State Bar No. 123026) 

4 Christian D. Molloy, Esq. (State Bar No. 237035) 
77-564A Country Club Dr., Suite 102 

5 Palm Desert, California 92211 

6 
Tele: (760) 772-4273 Fax: (760) 772-4277 

7 Attorneys for Defendants, A VIS BUDGET GROUP, INC. and ACE AMERICAN 
INSURANCE COMP ANY 

8 

9 

10 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 
11 

NATIONWIDE MUTUAL 
12 INSURANCE COMPANY and 

13 
AMCO INSURANCE COMPANY, 

14 

15 
vs. 

Plaintiffs, 

16 MARIA VLACHOU-HAHN, 
Individually and as Administrator of 

l7 the Estate of MARCUS HAHN, EV A 
18 HAHN (a minor), AVIS BUDGET 

GROUP, INC., ACE AMERICAN 
19 INSURANCE COMPANY and DOES 
20 1-10, inclusive, 

Defendants. 

Case No.: BC639694 

NOTICE OF RULING 

Date: October 27, 2017 
. Time: 8:30 a.m. 
Dept.:55 

Assigned For All Purposes To: 
The Honorable Judge Malcolm Mackey 

Department 55 

21 

22 

23 

TO ALL PARTIES AND TOTHEIR ATTORNEYS OF RECORD: 

YOU, AND EACH OF YOU, will please take notice that the Motion for 

24 
Summary Judgment or Alternatively Summary Adjudication filed by Plaintiffs 

25 
NATIONWIDE MUTUAL INSURANCE CO. and AMCO INSURANCE CO. 

26 
came regularly for hearing on October 27, 2017 at 8:30 a.m. in Dept. 55 of the above-

captioned court. Christian Molloy, Esq. appeared on behalf of Defendants AVIS 
27 

BUD.GET GROUP, INC. and ACE AMERICAN INSURANCE CO. David Borovsky, 
28 

RA 7 

1 



1 Esq. appeared for moving plaintiffs. There were no other appearances. 

2 The Court adopted its tentative ruling and denied plaintiffs' motion for 

3 summary judgment/ adjudication. Attached hereto as Exhibit "A" is a copy of the 

4 tentative ruling which became the ruling of the Court, as informally produced by 

5 David Borovsky in accordance with the Court's instructions at the hearing (with 

6 handwritten markings in the produced copy that were not on the original). 

7 DATED: November 2, 2017 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

THE LAW OFFICE OF MICHAEL A. KRUPPE 

;Jj_1 ~- I'") tc· 
iy: ~\J\.;A,.l\/\i~L~ ./Lt/vi9t£<Z. 

Michael A. Kruppe, Esq. 
Christian D. Molloy, Esq. 

Attorneys for Defendants, A VIS BUDGET GROUP, 
INC. and ACE AMERICAN INSURANCE 
COMPANY 

2 RA 8 
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BC639694 

Hearing Date: 10/27/17, Dept. 55 

#6: MOTION FOR SUMlvlARY JUDGMENT OR D'l THE ALTERJ\fAT!VE, SUMMARY 

ADJUDICA.TJON. 

Notice: Okny 

MP.': Plaintiffs 

J~ JP': Defendants 

Smmmuy 

On 4/19/17~ plaintiffs NATIONWIDE MUTUAL D\JSURANCB COMPANY and AMCO 

INSURANCE COMPANY filed a Complaint; for Decluratol'y Relief) alleging that no coverage 

exists for an estate, under two policies issued by plaintiffs to ~,1fr. Hahn-~ AMCO Personal 

Automobile Policy, and Nationwide Personal Umbre-lla Polic.y, having an exclusion fo1· "bodily 

injury" to lhc named insured or any "family membel'." 

1 
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l\:lovi ng, pm·lies request rmrnimwy judgment or adjudication, dedaring that (l) tho "family 

1w~mber" cxc.lusions in the AMO) and Nationwide policies are valid ai:id enforceable. and bar 

cove1·age for Maria and Evn Hnhn's claims, and (2) Al\liCO and Nationwide owe no duty to 

de fond or indetnni Cy the Estate against the Vlachou.J-fahn complaint, on grnunds including the 
~---·--· ...• --·-, ........ ,_ .... ,.._-.....-~·- ·. , __ .,..__:._~ 

following: 

C&lifon\ia and not Minnesota !av.; applies, because the Alvl'.CO imd Nationwide policies 
''•-•') 

were both issued in c~1liforniu, to Ca!ifol.'nia residents, coveifog vehicle.s,.garnged in 

Califomin. and the Hahns had no expectation that any law besides California vvouid apply 
,;>~,.,.,....... ......... \. 

in interpreting their policy. 

The "family member" 1~xclttsion is valid and enforcenble under California law, and bars 
-·--.,, 

coverage for the personal injury claims of Maria and Eva, us it is undisputed that they 

resided togethee with l\.1arcus Hahn in Venice, California at the time of the accident. 

c, Even if Minnosolu law did apply, ;'fai;fty member" e~.elusions are only unenforceable Lip 
~.,,,__,_____.,,~. 

to the lVHnnesota financial minimum limits. Because the AivfCO and Nationwide policies .----
are ''excess to,, the underlying Budget Contract> and the ACE Policy, which afford such - ......... - ........ ~ 

limits, the "family member" exclusions in the AMCO and Natiom:vidc policies are 

enforceable. 

Opposing parties request denying, on bases including the following: 

2 
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The COl.trt should defor to the Minnesofo pending action., where. Minnesota ltas a greate!' 

itt11;r0.sl. in ht;nring tile entir0 litigatio11. 

The only connection with Calihwnia is thul the named insured Iivi;,d In Callfornia prior to 

1he n1::cident, as did lh1;; family membei- cl~1hmu1Ls. However .. the accident O<~i::urn~d in 

Minnesota invoiving i'lfinnesota vehicles and Minnesota tbird··parl.y claimants. Minnesota 

has a clear intt;rcst in litigating all coverage disputes. 

,, To prevent prejudice lhe insured) the insurer'.~ aetion for declaratory relief is pi'operly 

stayed pc11cHng 1·esoluU011 of the third«pnrty suit, [Montrose Chemical Corp. v. Superim 

·Court (1993) 6 Cal.4th 287, 301; Scottsdale lns. Co. v. lv1V Transpo1·tation (2005) 36 

Cal.4th 643, 662]. 

c The motion fails to address I.he non-family member daimants. The Minnesota action 

inclt1des additional parties; including claimants who were occupants of the: Sanchez 

vehicle, o.nd additional cluims (e.g. Budget's claim.s for equitable contdbu1ion <md 

declarutory judgment claims to resolve coverage priority as to the Vlachou~I-Iahn 

claimants1 as well as thircl-pnrty defo11dant claimants (nonrifamily members). 

... Priority of coverage is n complex issue pending befot•c the Minnesota Court.. 

n As lhis Court lacks infonmition from the Undedying Mitmesota Action [both the 

negligence claim against l\·11'. Hahn as well as the Coverage Action] to rule out all otlH~r 

potential exclusions, the priority of insurance is n premature endeavor that should be 

handled by the Minnesota Court. 

AM CO/Nationwide do not address any other coverage issues with the Budget mld ACE 

American coverage, and leave ou( the highly relevant "family membd' exclusions 

contained in the Budget Contract and ACE Policy. 

o Based on choice-of-law factors, the Collrt should rely upon the location where the 

ac.cident occurred in Minnesota, and the problem that all other insunmce contracts and 

the rental agreement are interpreted under Minnesota law. The Court should not apply 

California law to some portions of the AMCO policy, whUe applying lV1innesota law to 

other portions. 

Plnintiffs have stated no basis to disclnguish between the language of the various 11 fomily 

member'' exclu:-;ions, Even if Californin Jm;i,1 is applied, then the Budget Contract would 

3 
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pro\'lcle prim.ary eoveragr; up to the minin.rnm sto.te Hmits of $30,000 ~1el' pr;rson and 

$60,000 per 1.1cddr::nt (under lvfo111esot:J..'s finnnciul n>.<Jponsibility .statute). 

The motion i\'HS served by owmight nu1il on August 10 with only 74\ days' nmir:e, if t.'.ln1;; 

add'.·l two rfays and includes 1hc Monday past thr~ wer.::.J;:end. 

The motion and nlternutive motion nre denied. 

Triable Issues 

The Court deLcrmincs that moving parties partly failed to meet the- burden of proof, and that there 

are triable issues of mnteriul fa<.:t, on issues including (1) whether Minnesota law applies to limit 

monetarily the extent of the family-member e}w!usions; tind (2) whether plaintiffs'' polic!t~s are 

only excess, depending upon whether the family exclusions ;;1pply to the other policies claimed to 
~----1 

be pl'imary (see, e.g., opposing separate statement, addiliQUaLfactnJ;tmbers 25 - 28, and proof 

referenced thereat). 

Choice of Law 

For purposes of this motion, only, this Court cletem1i11es that Minnesota la\v applies; at leas! to 

the extent of tbe "family 111ember" exclusions being unenforceable up to Minnesota's financia1 
..... --~----....... ~.__. ..................... ..., 

minimum limits,, which allOV./S a disposition Ol1 the motion, based oi1trie~abo·v·e::refet·ence(nssues, 

\:ViLhout having to determine choice of lmv any further. 

4 
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::;orn1?- policy !anguagt;,, r1~quiring application of Minnesota lavv· (s1~e sepai:e\lc; staten\1~iri, fact 

1111rnbcr 5), r1:;gai'dlng rhe 'imit 011 tbr:: fomily enclusion, would indkrrti;; ~pplkatior. of lviinn:;:sot"1 

law, M. ieasl. lo lhnt ·;;~~tent. The lbllowing excerpt is analogous: 

Plointiff coni.ends that under rhr~ "government inter.::m'' apprntich to choice of lt1w 

problems, the policy must be interpreted ac.cordi11g to the laws of California, which 

prohibit stacking. Plaintiff argues that because Callfomia is the fornm slati;, and the 

contract \Wts made bet\vcen California residents nncl a c01'porntior1 doiJ1g business in 

California, Cali forniu bns an interest in enforcfog the contract according to California 

Jaw. (Robert IVicMullan & So11, fnc. v. United States Fid. & Guar. Co. (1980) 103 

Cal.App.3d 198, 205, 162 Cal.Rpt1'. 720; Tholen v. Curney (5th Cir. l 977) 555 F.2d 479, 

481 .. ln. 5.) However, unlike th~ cases cited by plaintiff. tlv~ contract bet\-ve1m defendants 

and plai nti ('f expressly stated. in the _0ut-o f-state provision of 1)arng.mph 24, that when 

driving in a state ·which requil'es a nonresident to maintain insurance, clefe11dants woi1[d 

be covered to the extent required by the lm.v o.f that state. 

As stated above, the Minnesota ar;t required basic 1~conomk loss cove.rage of $30,000. In 

1979, the Minnesota Supl'eme Court held that the act entitled 1·esidcnts of Mi1u1es(;t-;'to 
Stack benefits. (11 March l 980i thr~ court held that nonresidents were also entitled Lo stack ,............___. _____ _ 
benefits. (Petly v. Allstate Ins. Co., SUJ.1i'U; 290 N.W.2d at p. 766.) The defendants' policy 

was issued in August 1980. 

23 It is well settled that insurance policies are govemed by the statutory and decisional 

law in force at the time the policy i;tis~d. (Jordan v. Consolidated Mut. Ins. Co. (1976) 

59 Cal.App.3d 26! 37i IJO Cal.Rptr. 446.) Therefore, plaintiff is obligated, undedts 

·-----agreement with the state of Minnesota and by the terms of its contract with defendants1 to 
·---~---·--·-. 

comply vvith Minnesota law as interpreted by the lVfinnesota r:ourl. 

Califomie.i Cas. fndem. Exch. v. Dcardorff(1984) 157 Cal. App. 3d 548, 552. [Emphasis added.] 

However, on other issues raised by the Pirst Amended Complaint .. not involving any showl1 

eonflic.t of laws, and indisputably involving California residents, Calitornia law rnay apply. 

5 
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"C(lvernge questions ure kss likely to tnvolve r.:hoke of law beenus0 1.nost stale::J bnv(~ 'iimilar 

J ' ' ,, I ' l' ll r• I F ,.., ' l r l ' ' ('l'[ 'fl .-. an:;; on rnLerprern.tton Oi' t.1(:: lllStlrmv.~r.: po tcy. ._.a . ··me. <.J·\..l.Wt;: ns. ..1t1g. • 1•e J' .. utl1.:.r i.._i·roup 

2017) § 15:594. 

Thi~ facts or tlii::; 1·ep0ited npi11io11 nrgul3bly are ana.logotw, wlH~rr: chi:. aocident QC0,l1!.Ted in another 

stfltc 

The defondanls vve:rc occupying a Hawaiian vehicle when LIH~ accident occurred in 

Hawaii. Hnwaii, like California, has a significant interest in regulating motor vchlc.le 

insurance within its boundaries. The Ha.wail Legislature has provided the means by 

which Hawaii's interest in stic.h matters 1111:1y be protected. Under Hawaiian I.aw every 

motor vehicle registered or principally garnged in that state must cany a policy of no-
• .=.~ 

fo.ull insurance. Unless r~je.ctccl [n \;1,11·iting, a Hawaiian nonfoutt insunmce policy •:0 :•211 

rnusl provide uninsured motorls\ covernge. (H<n•vaii Rev.Stats. § 431 ~448) s~;bci·:-(a).) Thr~ 
car in \Vhicb defe.ndanLi:; were riding nt the time of their accident was covered by a policy ,,,. 

I 
--~ 

of f-Itnvaiian nn-foult insurance ~md the owner of the car had declined unlnsurnd motorist 

coverage. Hawaiian law and the policy expressed [n thot luw wel'e fully satisfied by the 

Liberty Mutual insurance policy in effect at the time of the ac.cidcnt. The fact that 

defondonls had additional insurance, whethe1· vehicular or otherwise, was fortuitous for 

them but is extraneous to the cnkulus of Hm:vaii's interest. Hawaii's interest centers on 

00111pliunce with its o·wn statutory requiremcnts.5 Once those have been satisfied, Hawaii 
t·~~-.r.--) 

has little, if nny, ol11er interest in this case. 

California hns the most significant contacts with the case. As we have noted, California 

Casualty is a California corporation licensed and doing business in Califo111ia, which 

conducts no business Jn Hawaii. The defendants are California clomic.iliQries who reside 
~t-d .... ,A 

and work here and were in Hawaii only lemporarlly. The vehicles for which defonchmts 

purchased insurance me registered) garaged, ancl pl'incipally used in California. The 
.~~'" =--

inslll'ance pol leies at issue were purclui,sed to fulfill California's financial resp0i1sibility , 

law. California's more significant contacts to the case and the fact that the i11Surance ·"' 

policies were purchased in •:•1607 fulfillment of our !aw rather than Hawaiian law 

necessarily gives California the greater interest in the resolution of the case.6 

/ 

6 
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CaliCorniu CfilUl1tl.~n1. E?:ch_,_y. Pettis (1987) 193 Cal. App. 3d 1597,. 1606-0?. 

As n nrntt1~r of prnccdure, "upon n prnper sh.owing1" courts may deti~nnine, via the summm'y 

judgment procedure_, an issue of choice of law. Beech Aircralt Coro. v. Sug_ Ct (1976) 61 Ced. 

A.pp. 3d 501, 516. 

Justices n1·eview the court's choice~of-lm:v determim1tion de nova to the extent it presents a purely 

legal question, but review ~lllY underlying. factual determinations fol' sub:~t,intial evid<~nce." 

Samaniego v. E11wil'e_Joda.v LLC (2012) 205 Cnl.App.4111 1138i 1144. 

Under Civil Code Se-ction l 646) applicable to questions of c;ontract interpretation, courts must 

tipply the law of the jurisdiction whel'•) a contract was to be performed: or made;. and not the 

go\iernmental-interest analysis applicable to other choice~of'-law issues. Fronlier OU Corg. v. 

RLI Ins. Co. (2007) 153 Cal.App.4th l .:~36 .. 1442. 

G·:.nernlly, the governmental interest analysis nonsists of thre·~ stept:., as fi.illows: 

First·, the court determines whether the relevant law of each or the potentially atrected 

jurisdictions with regard to th~' particular issue in question is the same or cliffereny. Second, 

if there is a difference, the court examh1es 0ach jurisdiction's interest int.he application of 

its own hrw under the circumstances of the particula1· case to dete1111ine whether a true 

cont1iet exists. Third, if the court t:i11ds that there is a true conflict, it carefully evaluates 

and compares the nature and strength of the interest of eac.h jurisdiction in the Hpplication 

of its own law ~to delermine- which slulc1s interest ·would be more impaired if its policy 

wel'e subordinated to the policy of the other state' (citation] and then ultimately applios 

'the law of tJ1e state whose interest would be more impaired if its Imv were not applied. "1 

IVicCann v. Foster Wheeler LKC (20 I 0) 48 Cal.4th 68, 87-·83. Accord Tucci v. Club Mcditenanee 

(2001) 89 Cal. App. 4th 180, 189. 

7 
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'/JJ Allf eks Collllty Superior Court Case No. BC639694 

PROOF OF SERVICE 
[California Code of Civil Procedure§§ 1013A(3) and 2015.5] 

STATE OF CALIFORNIA, COUNTY OF RIVERSIDE 

I am employed in the County aforesaid. I am over the age of eighteen years and not a party to 
the within entitled action; my business address is 77-564A Country Club Drive, Suite 102, Palm Desert, 
CA 92211. 

O~ November 17, I served a true and correct copy of the within document 
described as NOTICE OF RULING on the interested parties in this action addressed as 
follows: 

Karen L. Uno, Esq. 
David P. Borovsky, Esq. 
BECHERER KANNETT & SCHWEITZER 
1255 Powell Street 
Emeryville, CA 94608 
Tel.: (510) 658-3600 
Fax: (510) 658-1151 
Attorneys for Plaintiffs 

Robert S. Levin, Esq. 
LEVIN & HOFFMAN, LLP 
23622 Calabasas Road, Suite 253 
Calabasas, CA 91302 
Tel.: (818) 990-2370 
Fax: (818) 876-8526 
Attorneys for Defendant Maria Vlachou­
Hahn and as Administrator of the Estate of 
Marcus Hahn and Eva Hahn 

X VIA MAIL - In accordance with the regular mail collection and processing with the regular mail 
collection and processing practices of this business office, with which I am familiar, by means of which 
mail is deposited with the United States Postal Service at Palm Desert, California, that same day in the 
ordinary course of business, I deposited such sealed envelope for collection and mailing on this same 
date following ordinary business practices. 

VIA PERSONAL DELIVERY -:- I caused such envelope to be delivered by hand to the offices of the 
addressee pursuant to California Code of Civil Procedure§ 1011. 

VIA OVERNIGHT DELIVERY - I caused such envelope to be delivered by hand to the office of the 
addressee via overnight delivery pursuant to California Code of Civil Procedure § 1013(c). Said 
document was deposited at the box regularly maintained by said express service carrier located at Pare 
Center Drive and Springfield , Palm Desert, California, on the date set forth above. 

VIA FACSIMILE - I caused such document to be delivered to the office of the addressee via 
24 facsimile machine pursuant to California Code of Civil Procedure § 1013(e). Said document was 

transmitted from the LAW OFFICE OF MICHAEL A. KRUPPE in Palm Desert, California, on the date 
25 set forth above, and the original fax transaction report is attached hereto and incorporated herein by 

reference. 
26 

27 
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This opinion will be unpublished and 
may not be cited except as provided by 
Minn. Stat.§ 480A.08, subd. 3 (2016). 

STATE OF MINNESOTA 
IN COURT OF APPEALS 

A17-0908 

Krista Friese, 
Appellant, 

vs. 

American Family Mutual Insurance Company, 
Respondent. 

Filed January 29, 2018 
Affirmed 

Bratvold, Judge 

Hennepin County District Court 
File No. 27-CV-16-791 

Charles D. Slane, Jennifer E. Olson, TSR Injmy Law, Bloomington, Minnesota (for 
appellant) 

Nathan Cariveau, Eden Prairie, Minnesota (for respondent) 

Sharon L. Van Dyck, Van Dyck Law Firm, PLLC, Minneapolis, Minnesota (for amicus 
curiae Minnesota Association for Justice) · 

Considered and decided by Johnson, Presiding Judge; Ross, Judge; and Bratvold, 

Judge. 

UNPUBLISHED OPINION 

BRATVOLD, Judge 

Appellant Krista Friese challenges the district court's decision that granted 

summary judgment to respondent American Family Mutual Insurance Company and 
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enforced a policy provision reducing the amount of underinsured-motorist (DIM) coverage 

under a nonresident's policy based on the amount recovered from other available liability 

insurance. For two reasons, Friese argues that Minnesota law requires Minnesota-licensed 

insurers to provide "add-on" DIM coverage for all collisions that occur in Minnesota, 

therefore, the reducing clause is unenforceable. First, Friese claims the plain language of 

Minn. Stat. § 65B.50, subd. 1 (2016), supports her position, along with the Minnesota 

Supreme Court's recent decision in Founders v. Yates, 888 N.W.2d 134 (Minn. 2016). 

Second, Friese argues that American Family's policy has a conformity clause that requires 

it to provide add-on coverage consistent with Minnesota law. Based on long-standing 

precedent interpreting Minn. Stat.§ 65B.50, we affirm. 

FACTS 

This declaratory judgment action was decided based on stipulated facts. On 

January 4, 2010, David Diede was driving on a Minnesota highway when he hit a vehicle 

that Friese occupied, but did not own. The vehicle she occupied was owned by a Wisconsin 

resident, garaged in Wisconsin, and insured under a policy issued in Wisconsin by 

American Family. Friese is a Wisconsin resident. American Family is licensed to do 

business in Minnesota. Diede' s negligence caused the accident and, as a direct result, Friese 

was injured and sustained damages in excess of $100,000. Friese sued Diede and settled 

her claim against him for his auto liability policy limits of $50,000. 

Diede is an underinsured motorist, as defined by the American Family policy (the 

policy). The policy's limit for DIM coverage is $100,000, but the policy contains a 

"reducing clause." It states: 
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The limits of liability of the coverage will be reduced by: 1. A 
payment made or amount payable by or on behalf of any person 
or organization which may be legally liable, or under any 
collectible auto liability insurance, for loss caused by an 
accident with an underinsured motor vehicle. 

The parties agree that, ifthe reducing clause is enforced, Friese's UIM recovery would be 

reduced by $50,000, the amount that she received from Diede's policy. 

Friese sued American Family seeking a declaratory judgment that the reducing 

clause is not enforceable because the Minnesota No-Fault Automobile Insurance Act 

requires American Family to provide add-on coverage. Minn. Stat. §§ 65B.41-.71 (2016). 

American Family contends that add-on coverage under the No-Fault Act does not apply to 

auto policies held by nonresidents. 

·In March and June 2017, the district court granted summary judgment in favor of 

American Family and held that the reducing clause was enforceable against Friese, 

therefore, she is entitled to recover $50,000 in UIM coverage from American Family. 1 This 

appeal follows. 

DECISION 

I. Minnesota law does not require American Family to provide add-on UIM 
coverage to Friese under a nonresident's auto policy. 

Summary judgment is appropriate when there are no genuine issues of material fact 

and one party is entitled to judgment as a matter oflaw. Minn. R. Civ. P. 56.03. Here, there 

1 In its March order, the district court described the proceedings as a "court trial," because 
the parties had submitted stipulated facts, briefing, and the only question before the court 
was whether American Family's reducing clause was enforceable against Friese. In June 
2017, the district court approved the parties' stipulation that the March order was "properly 
construed" as one for summary judgment. 
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are no material facts in dispute; American Family and Friese stipulated to the underlying 

facts. Based on the undisputed facts, policy language, and Minnesota law, Friese contends 

the district court misinterpreted the No-Fault Act and erred in enforcing the reducing 

clause. Interpretation of a statute and an insurance policy based on undisputed facts raise 

questions oflaw subject to de novo review. Jensen v. United Fire & Cas. Co., 524 N.W.2d 

536, 538 (Minn. App. 1994), review denied (Minn. Feb. 3, 1995). 

A. Add-on lJIM coverage under the No-Fault Act and the nonresident 
policyholder exception 

If the terms of an insurance policy conflict with or omit coverage required by the 

No-Fault Act, those policy terms will be held invalid. Kwong v. Depositors Ins. Co., 627 

N.W.2d 52, 55 (Minn. 2001). The No-Fault Act's VIM coverage requirement has been 

interpreted as requiring add-on UIM coverage for Minnesota motor vehicles. Mitsch v. Am. 

Nat. Prop. & Cas. Co., 736 N.W.2d 355, 358 (Minn. App. 2007) (holding "Minnesota law 

mandates that all VIM coverage issued in the state be add-on coverage") (quoting Minn. 

Stat. § 65B.49, subd. 4a (2006)), review denied (Minn. Oct. 24, 2007). 2 Briefly, add-on 

coverage means that the amount of VIM coverage purchased is available to the insured/ 

claimant in addition to any applicable liability insurance coverage. See Minn. Stat. 

2 Johnson v. Cummiskey, 765 N.W.2d 652, 661 (Minn. App. 2009), distinguished Mitsch, 
stating that its broad declaration about add-on coverage included dicta because Mitsch did 
not consider whether the No-Fault Act required VIM coverage for motorcycles. Johnson 
went on to hold that the No-Fault Act does not require VIM coverage in motorcycle polices, 
therefore, the applicable policy would not be reformed by statutory requirements for add- , 
on coverage. 765 N.W.2d at 662. Johnson did not suggest or imply that Mitsch incorrectly 
analyzed the No-Fault Act's requirement that Minnesota motor vehicles must have add-on 
VIM coverage. 
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§ 65B.49, subd. 4a (2016) (providing that "[w]ith respect to underinsured motorist 

coverage, the maximum liability of an insurer is the amount of damages sustained but not 

recovered from the insurance policy of the driver or owner of any underinsured at fault 

vehicle"). Based on the statutory mandate, this court has held that a reducing clause is 

unenforceable in a Minnesota automobile policy. Mitsch, 736 N.W.2d at 363. 

Friese is seeking DIM coverage under a nonresident's policy and contends that, 

because American Family is licensed to do business in Minnesota, the policy's reducing 

clause violates the No-Fault Act. She relies on the plain language of Minn. Stat.§ 65B.50, 

which states: 

Subdivision 1. Filing. Every insurer licensed to write motor 
vehicle accident reparation and liability insurance in this state 
shall, on or before January 1, 197 5, or as a condition to such 
licensing, file with the commissioner and thereafter maintain 
a written certification that it will afford at least the minimum 
security provided by section 65B.49 to all policy holders, 
except that in the case of nonresident policyholders it need 
only certify that security is provided with respect to accidents 
occun-ing in this state. 
Subd. 2. Contacts ofliability insurance as security covering 
the vehicle. Notwithstanding any contrary provision in it, 
every contract of liability insurance for injury, wherever 
issued, covering obligations arising from ownership, 
maintenance, or use of a motor vehicle, except a contract 
which provides coverage only for liability in excess of 
required minimum tort liability coverages, includes basic 
economic loss benefit coverages and residual liability 
coverages required by sections 65B.41 to 65B.71, while the 
vehicle is in this state, and qualifies as security covering the 
vehicle. 

5 
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Minn. Stat.§ 65B.50. The parties agree that subdivision 1 requires that insurers licensed in 

Minnesota must certify that they provide basic coverage, which the statute refers to as 

"minimum security." Id. But the parties disagree what coverage is required. 

American Family contends that subdivision 1 contains a specific exception for 

nonresident policyholders that narrows the required coverage. The relevant language 

provides, "except that in the case of nonresident policyholders it need only certify that 

security is provided with respect to accidents occurring in this state." Minn. Stat § 65B.50, 

subd. 1. Relying on precedent, American Family argues that "security" in the nonresident 

exception to subdivision 1 must be read by referring to subdivision 2, which provides that 

"every contract of liability insurance for injury, wherever issued ... includes basic 

economic loss benefit coverages and residual liability coverages." Minn. Stat. § 65B.50, 

subd. 2. Subdivision 2 coverage includes basic no-fault benefits but does not include UIM 

msurance. 

Friese argues "that security" in the exception refers to "minimum security," which 

is referenced earlier in the same sentence. Friese contends that minimum security is defmed 

in subdivision 1, which states that licensed insurers must certify that they provide "at least 

the minimum security provided by section 65B.49 to all policyholders." Minn. Stat 

§ 65B.50, subd. 1. Based on Mitsch and the language in section 65B.49, subd. 4a, which 

mandates add-on coverage for UIM benefits, Friese argues that the policy's reducing clause 

is unenforceable. 

Although Friese's reading of the plain language of subdivision 1 has some merit, 

this court is bound to follow relevant precedent that has interpreted these exact provisions 

6 
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of the No-Fault Act. Since 1980, appellate courts have read both subdivisions of section 

65B.50 together, and held that the "security" referenced in subdivision 1 for nonresident 

policyholders refers only to the required coverage in subdivision 2, which expressly refers 

to "every contract of liability insurance ... wherever issued." See Petty v. Allstate Ins. Co., 

290 N.W.2d 764, 765-66 (Minn. 1980) (referring to subdivision 1 exception and holding 

"we look to Minn. Stat. § 65B.50, subd. 2, in order to determine what 'security' must be 

afforded to nonresident insureds operating an insured vehicle in Minnesota"); Hedin v. 

State FarmMut. Auto. Ins. Co., 351N.W.2d407, 408-09 (Minn. App. 1984) (holding "that 

the word 'security' as used in [subdivision 1 of section 65B. 5 O] with respect to nonresident 

policyholders only refers to basic economic loss benefits required to be included under 

subdivision 2 of 65B.50."); see also Aguilar v. Texas Farmers Ins. Co., 504 N.W.2d 791, 

793-94 (Minn. App. 1993) (explaining that Hedin's analysis applies to underinsured 

motorist benefits provided by an insurer, unlicensed in Minnesota, and holding the "No-

Fault Act only requires basic economic loss benefits and residual liability coverage for 

nonresidents' policies"). 

< 

In fact, this court previously has decided whether a Minnesota-licensed insurer may 

enforce a reducing clause in a nonresident's policy under section 65B.50. In Warthan v. 

Am. Family Mut. Ins. Co., nonresident policyholders were injured in an accident in 

Minnesota, the parties agreed that a third party was at fault, and the nonresident 

policyholders received the policy limits from the third party's insurer. 592 N.W.2d 136, 

137-38 (Minn. App. 1999), review denied (Minn. July 28, 1999). The policyholders sought 

DIM coverage under their American Family policy, which was issued in Wisconsin and 
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had a reducing clause similar to the one in Friese's policy. Id. The policyholders argued 

the reducing clause was unenforceable in light of the add-on coverage required by 

Minnesota law. Id. at 138. 

This court affirmed the district court's decision to enforce the reducing clause and 

rejected the policyholders' argument. Id. Relying on Petty_, this court held that the 

"security" referenced in the nonresident policyholder exception in subdivision 1, "is the 

same security referenced in subdivision 2," which only requires "basic economic loss and 

residual liability coverage." Id. at 139. After referencing Hedin and Aguilar, this court 

summarized "the rule in Minnesota is that uninsured and underinsured motorist coverage 

are not required for nonresidents, and therefore if nonresidents have such coverage it need 

not comply with Minnesota law." Id. 

Friese concedes that Warthan would be dispositive, but argues that a recent decision 

by the Minnesota Supreme Court is incompatible with Warthan because the court 

implicitly rejected and therefore limited precedent upon which Warthan relied. We 

/ 

disagree. 

B. Founders Ins. Co. v. Yates did not decide, much less mandate, a different 
interpretation of the nonresident policyholder exception. 

In Founders Inc. Co. v. Yates, an Illinois resident with an Illinois insurance policy 

was in a car accident in Minnesota. 888N.W.2d134, 135 (Minn. 2016). Founders provided 

Yates's automobile insurance and was not licensed to sell insurance in Minnesota. Id. 

Founders denied Yates' s claim seeking no-fault benefits under Minnesota law, arguing that 

section 65B.50 only applied to Minnesota-licensed insurers. Id. Analyzing the "plain 
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language" of section 65B.50, the supreme court held that subdivision 2 "applies to all 

contracts of liability insurance for injury, wherever issued, including whether they were 

issued in Minnesota, Illinois, or some other place." Id at 136. Founders argued that 

subdivisions 1 and 2 should be read together, and because subdivision 1 only applied to 

Minnesota-licensed insurers, subdivision 2 was similarly limited to Minnesota-licensed 

insurers. Id. The supreme court disagreed and concluded that, "Minn. Stat. § 65B.50, 

subd. 2, applies to an out-of-state insurer when its insured is in an accident in Minnesota 

and the insured vehicle is in Minnesota, even though the insurer is not licensed by the State 

of Minnesota to issue motor vehicle insurance." Id. at 137. 

Friese argues that, after Founders, Minn. Stat. § 65B.50's subdivisions can no 

longer be read together, and must be read independently, with subdivision 1 applying to 

Minnesota-licensed insurers and subdivision 2 applying to insurers that are not licensed in 

Minnesota. Accordingly, Friese argues that "security" in subdivision 1, cannot "be defined 

by looking to subdivision 2," and must be defined by reference to subdivision 1, as "the 

minimum security provided by section 65B.49." 

We agree with the district court that Warthan and Petty remain binding precedent. 

Founders predicated its decision on subdivision 2 of section 65B.50, not subdivision 1. Id 

Founders clarified that subdivision 2 applies to all insurers if an insured is in an accident 

in Minnesota, but Founders does not address previous caselaw on the nonresident 

policyholder exception for Minnesota-licensed insurers. In reaching its conclusion in 

Founders, the supreme court did not analyze or even mention Petty, Warthan, or any other 

pre-Founders decision setting out no-fault coverage requirements for Minnesota-licensed 
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insurers. We are bound by existing precedent that has not bee? overruled. Jackson ex rel. 

Sorenson v. Options Residential Inc., 896 N.W.2d 549, 553 (Minn. App. 2017). 

Finally, "the task of extending existing law falls to the supreme court or the 

legislature, but it does not fall to this court." Tereault v. Palmer, 413 N.W.2d 283, 286 

(Minn. App. 1987), review denied (Minn. Dec. 18, 1987). Even if we would reach a 

different conclusion were we writing on a blank slate, it is not our role to extend Founders 

and overrule caselaw. Petty and Warthan held that Minnesota-licensed insurers need only 

provide basic economic loss benefits coverage and residual liability coverage under 

nonresident policies; this holding is unaffected by Founders' holding that subdivision 2 

applies to insurers that are not licensed in Minnesota. 

Accordingly, we conclude that American Family was not required to provide add-

on UIM coverage in this policy, the reducing clause may be enforced, and American 

Family was entitled to surn.rn.ary judgment as a matter of law. 

II. The reducing clause is not in direct conflict with the No-Fault Act, and 
therefore, the conformity clause does not operate to rewrite the reducing 
clause. 

Finally, Friese argues that the conformity clause in the American Family policy 

requires the entire policy to conform to Minnesota law, and consequently, the UIM 

endorsement should be rewritten to provide add-on coverage. A conformity clause in an 

insurance policy operates to substitute a statutory provision for a policy provision only 

·where the two provisions are in direct conflict. Atwater Creamery Co. v. W Nat. Mut. Ins. 

Co., 366 N.W.2d 271, 275 (Minn. 1985). Here, we have determined that the policy 
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complies with Petty, Warthan, and Minn. Stat. § 65B.50, and, therefore, does not conflict 

with Minnesota law. 

We conclude, based on the relevant statutes and long-standing caselaw, that the 

district court correctly determined that Minnesota law does not require reformation of the 

UIM coverage in the American Family policy with regard to Friese's claim. 

Affirmed. 

RA 28 

11 



Lilleberg & Hopewell, PLLC 
Attorneys at Law 

February 15, 2018 

Clerk of Appellate Courts 
Minnesota Comt of Appeals 
305 Minnesota Judicial Center 
25 Rev. Dr. Ma1tin Luther King, Jr. Boulevard 
St. Paul, MN 55155 

RE: Hahn et al. v. Zimmer et al. 
Appellate Court File: Al?-1921 
District Comt File: 27-CV-17-9143 
Our File: 7354-224 

Dear Clerk of Appellate Courts: 

VIA EMACS 

flLl!Q 

D. Jon J.ilkbcrfll.ppB.J.AJE COU.:T& 
Direct Dial: 612:'.'2~5-J~ -
Facsimile 612-255-1140 
Email: bjl@lilleberg-hopcwcll.com 

This letter is to inform the Court that Respondents/Defendants, Michael A. Zimmer, as Special 
Administra.tor for the Estate of Marcus Hahn, deceased, and PV Holding Corp. will not be filing 

a brief in this matter. 

If you have any questions or need anything further, please feel free to contact me. 

CC: All Counsels of Record Via EMACS 

5200 Willson Road, Suite 325, Edina, MN 55424 
612-255-1127 



No. A17-1921 

State of Minnesota 
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REPLY ARGUMENT 

I. The District Court Erred by Refusing to Enjoin the California 

Action and Staying the Minnesota Action. 

A. The California and Minnesota Courts do not have 

concurrent jurisdiction. 

As a threshold matter, the first-filed “rule” – upon which the district 

court based the stay of the Minnesota action – does not apply because there is 

no concurrent jurisdiction. (Appellants’ Brief (“App. Br.”) at 16-17); see 

Maslowski v. Prospect Funding Partners LLC, 890 N.W.2d 756, 767 (Minn. 

App. 2017), review denied (May 16, 2017) (citing St. Paul Surplus Lines Ins. 

Co. v. Mentor Corp., 503 N.W.2d 511, 515 (Minn. App. 1993)) (first-filed rule 

does not apply where two actions are pending in “courts that do not share 

concurrent jurisdiction, such as courts of different states.”). 

Respondents argue “concurrent jurisdiction exists when two or more 

tribunals are authorized to hear and dispose of a matter.” (Respondents’ Brief 

(“Resp. Br.”) at 6.)  But the Minnesota action has six additional parties (the 

Third-Party Defendants), over whom California does not have personal 

jurisdiction, and additional claims (personal injury, priority of coverage for all 

claims, and equitable contribution). (See App. Br. 13-15, 21-25.)  Thus, the 

California court does not have “concurrent” jurisdiction with Minnesota, as it 

cannot “dispose” of the matter. (Id.)  Because jurisdiction is not concurrent, the 

district court erred as a matter of law by applying the first-filed rule. 
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B. The district court abused its discretion by failing to apply 

the three-factor test. 

Respondents gloss over the paramount test governing whether an anti-

suit injunction or stay is proper,1 ostensibly because the district court did not 

substantively address the factors either.  Under the test, the California action 

should be enjoined. 

Respondents make a general assertion that the district court “analyzed 

each factor.” (Resp. Br.” at 6, 10.)  With all due respect, it did not.  The trial 

court’s memorandum – and, for that matter, Respondents’ brief – are devoid of 

even reference to the third factor, which is the capacity of one action to dispose 

of the other. Minnesota Mut. Life Ins. v. Anderson, 410 N.W.2d 80, 81-81 (Minn. 

App. 1987); Mentor, 503 N.W.2d at 516.  This is key, because the entire purpose 

of an anti-suit injunction is to “determine which of the two actions will serve 

the best needs of the parties by providing a comprehensive solution of the 

general conflict” and “avoid piecemeal litigation.” Anderson, 410 N.W.2d 80, 82 

(Minn. App. 1987) (citation omitted); First State, 535 N.W.2d at 688. 

Here, it is certain that the California action – even if litigated to the 

fullest extent possible – would still leave Minnesota to resolve: (1) Plaintiffs’ 

                                                           
1  The three-part test for both an anti-suit injunction and a stay of proceedings is 

that: “(1) The parties must be the same; (2) The issue(s) must be the same; and 

(3) Resolution of the first action must be dispositive of the action to be enjoined.” 

Minnesota Mut. Life Ins. v. Anderson, 410 N.W.2d 80, 81-81 (Minn. App. 1987) 

(citation omitted); accord First State Ins. Co. v. Minnesota Mining & Mfg. Co., 535 

N.W.2d 684 (Minn. App. 1995), review denied (Minn. Oct. 18, 1995). 
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and Third-Party Defendants’ tort claims against the Hahn Estate; 

(2) Appellants’ declaratory judgment count for a determination as to priority 

of coverage for the defense and indemnity obligations as to bodily injury claims; 

and (3) Appellants’ claim against Nationwide for equitable contribution 

towards their defense costs for all bodily injury claims. (App. Br. 13-16, 20-25.) 

Rather than confront California’s inability to resolve the disputes of “all 

parties and all factual and legal questions,” First State, 525 N.W.2d at 687, 

(which the Minnesota action will do), Respondents make a red herring 

argument that Plaintiffs’ tort claim here is irrelevant and only the declaratory 

judgment counts matter. (Resp. Br. 9-10.)  This is so, they argue, because the 

declaratory judgment counts could be bifurcated from the tort claims. (Id.)  Yet, 

no Minnesota court has ever differentiated between the types of claims as a 

basis to ignore an obvious discrepancy in the number of issues in one action 

versus another for the purposes of an anti-suit injunction or stay. 

But leaving bifurcation aside, the Minnesota action includes distinct 

declaratory judgment counts and additional parties, most notably the six 

Third-Party Defendants.  And only Minnesota has the capacity to resolve all 

claims between all parties. (Compare Doc. 37, Ex. 1 (Respondents’ pleaded 

claims), and Doc. 5 (Plaintiffs’ pleaded claims), with Doc. 45, Exs. A, B 

(Respondents’ pleaded claims).  Thus, even without the tort claims, the 

“Minnesota action is more comprehensive because it will bind all insurance 
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carriers on the issues of coverage and duty to defend” both Plaintiffs’ and 

Third-Party Defendants’ claims, “and will facilitate an allocation of insurance 

obligations.” First State, 535 N.W.2d at 688.  The district court’s failure to 

weigh that factor necessitates reversal. 

Despite all of the above, Respondents make blanket assertions that 

somehow the “Minnesota declaratory judgment action is the same as the 

California declaratory judgment action,” and “[t]he parties are the same and 

the issues are the same.” (Resp. Br. 10.)  They are not.  In addition to the 

Minnesota action having more declaratory judgment counts and issues, 

critically absent from Respondents’ brief is any substantive treatment of the 

six Third-Party Defendants, the proverbial “elephant in the room,” that the 

district court did not even mention. (Add. 3-6.) 

Respondents do not dispute that the Third-Party Defendants are 

required parties to this lawsuit. Minn. Stat. § 555.11 (only parties may be 

bound by a declaratory judgment).  Imagine a future claim made by one of the 

Third-Party Defendants against Nationwide for bodily injury damages 

sustained in the accident.  Nationwide expects to tell them, “we litigated in 

California without you, and your claim is denied.”  Then what?  Presumably, 

the claimant would seek relief in Minnesota, arguing the California declaration 

is not binding because they were not a party. 
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Respondents claim their motion to stay the Minnesota action prompted 

Appellants to join the Third-Party Defendants. (Resp. Br. 8-9.)  The claim 

defies logic.  On July 7, 2017, Appellants asserted a Third-Party Complaint 

against the Third Party Defendants, the then as-of-yet unidentified “Does 1-

6,” and explained: 

 

(Doc. 37, Ex. 1 at ¶ 8.)  Twelve days later, on July 19, 2017, Respondents 

filed their motion to stay. (Doc. 15.)  Thus, Respondents knew all about the 

third-party claims before filing their motion to stay. Respondents’ motion to 

stay came nearly two weeks later. 

Toward the end of their brief, Respondents finally address First State. 

(Resp. Br. 14-15.)  First State holds the more comprehensive lawsuit takes 

precedence over an action that would result in piecemeal litigation. 535 N.W.2d 

at 687. 

Respondents assert – without citation – that First State stands for the 

proposition “even if a district court does not specifically address the factors, 

that does not constitute err for purposes of reversal.” (Resp. Br. 15.)  To the 

contrary, the trial court in First State clearly applied each of the three factors: 
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[The Minnesota district court] found that all parties to the Texas 

action are parties to the Minnesota action and that the issue of 

insurance coverage is identical factually and legally, and … found 

that the Minnesota action was more comprehensive than the Texas 

action, because it would not only determine the coverage and duty 

to defend obligations of all the insurance carriers, but also allocate 

responsibility among them. 

Id. at 687.  Respondents appear to confuse First State’s note that “Minnesota 

courts have not applied the traditional injunction factors to decisions on anti-

suit injunctions,” with its explicit holding that the more comprehensive action 

takes precedence. Id. at 688 (citing Dahlberg Bros. v. Ford Motor Co., 272 

Minn. 264, 274-75, 137 N.W.2d 314, 321-22 (1965).  No one is arguing the 

Dahlberg factors apply.  First State’s holding is inescapable: the trial court was 

required to apply the three-factor test. Id. at 687-88; accord Mentor, 503 

N.W.2d 511; Maslowski, 890 N.W.2d at 767.  Here, it did not. 

At bottom, the Minnesota action involves more parties, more claims and 

more issues.  It is the only action that can provide a comprehensive resolution 

to the parties.  The district court ignored all of this. First State, 535 N.W.2d at 

687 (it is an abuse of discretion for the district court to disregard “either the 

facts or the applicable principles of equity”) (citation omitted).  Consequently, 

the “first-filed rule” does not apply,2 and the district court abused its discretion 

by denying Appellants’ anti-suit injunction. 

                                                           
2  The first-filed “rule” only warrants a stay if the three factors are satisfied. 

Anderson, 410 N.W.2d at 81. 
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C. The district court did not address the equities. 

Briefly, Respondents make no attempt to address the district court’s 

failure to consider the relative equities. (Compare Resp. Br., with App. Br. 26-

30.)  Instead, Respondents essentially argue that because the California action 

was “substantially underway,” the district court was somehow correct in 

staying the Minnesota action.  Respondents, however, do not point to any 

authority holding that minor progress or a pending dispositive motion (which 

was denied later) is relevant to the judicial inquiry.  And a prerequisite to 

applying the first-filed rule is application of the three-factor test, which did not 

happen. Anderson, 410 N.W.2d at 81-82. 

Moreover, California’s “substantial” progress was nothing more than a 

scheduling conference and a scheduled motion for summary judgment.  

Notably, Respondents filed that motion for summary judgment on August 14, 

2017, which was nearly a month after they moved to stay the Minnesota 

lawsuit, and was after Appellants moved to enjoin the California action. 

(Compare Add. 12; with Doc. 15 (motion to stay filed July 19, 2017), and 

Doc. 15 (Appellants’ motion to enjoin filed Aug. 9, 2017.)  Put simply, even if 

the progress of one suit were relevant, there was no appreciable difference in 

the progress in either action.  Indeed, the California action is procedurally 

where this action is presently: a motion to stay the California action. 
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Respondents next ask this Court to ignore its precedent that deference 

not be given to actions filed “in a calculated and systematic manner ... to 

deprive the [Minnesota] court of its jurisdiction,” (Resp. Br. 6-8; App. Br. 17-19 

(quoting Medtronic, Inc. v. Advanced Bionics Corp., 630 N.W.2d 438, 449-50 

(Minn. App. 2001)).  Rather than address that point, Respondents accuse 

Appellants of forum shopping. 

Yet, Appellants did not file either action.  And the record irrefutably 

establishes that Respondents filed the California action to preempt a 

Minnesota lawsuit because, according to Respondents, “counsel for [Plaintiffs] 

indicated that such a lawsuit is imminent.” (Doc. 45, Ex. A at ¶ 22 

(Respondents’ Complaint)).  By their own admission, Respondents acted in a 

“calculated and systematic manner” to avoid Minnesota, which would hold 

them first in coverage priority for all personal injury claims arising from the 

accident.  As such, the first-filed rule does not apply. Medtronic, Inc., 630 

N.W.2d at 449-50.  Furthermore, the equities are only relevant when the first 

three factors are satisfied, which they are not. 

Respondents argue that, after the Order issued, the California court 

expressed intent to “retain and conclude” the action. (Resp. Br. 16).  The 

California court said no such thing.  Indeed, it cancelled the trial date and 

denied Respondents’ motion for summary judgment in order to permit formal 

briefing on Appellants’ request to stay the California action. (Resp. Add. 12.) 
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But Respondents neglect to mention that the primary basis for denial of the 

summary judgment motion was the outstanding choice-of-law issues and the 

instant motions pending before the district court. 

II. Appellants Are Permitted To Cite Additional Authority On 

Appeal. 

Respondents assert Appellants relied on First State and Maslowski 

before the district court, and, as such, cannot address other cases on appeal.  

(Resp. Br. 14-15.)  First, that is contrary to the record. (Doc. 56, Appellants’ 

Memorandum in Support (also citing Medtronic, Inc. v. Advanced Bionics 

Corp., 630 N.W.2d 438 (2001), Anderson, 410 N.W.2d 80, Minneapolis 

Employees Ret. Fund v. Intercap Monitoring Income Fund III, No. C5-93-835, 

1993 WL 459902 (Minn. App. Nov. 9, 1993) (Add. 25-27)); (Doc. 36, pp. 10-13); 

Appellants’ Memorandum in Opposition (citing including Mentor, 503 N.W.2d 

511)).  More importantly, there is no rule that only cases cited to the district 

court may be discussed on appeal. 

III. The Stay Of The Minnesota Lawsuit Is Properly Before The 

Court. 

Respondents maintain that this Court may only consider the district 

court’s denial of Appellants’ motion for an anti-suit injunction under Minn. R. 

App. 103.03(b), and cannot consider the stay of the Minnesota action. (Resp. 
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Br. 1, 5.)3  Both aspects of the Order, however, are predicated on the first-filed 

rule and the three-factor test.  Thus, if the district court is reversed on the anti-

suit injunction, the stay must be reversed as well.  Assuming otherwise would 

lead to the absurd result of the California action being enjoined, but the 

Minnesota action remaining stayed. 

Put simply, the two rulings are different sides of the same coin, and can 

be addressed together in the interests of justice.  Minn. R. Civ. App. P. 103.04.4 

CONCLUSION 

For all of the foregoing reasons, Appellants respectfully request the 

Court reverse to the district court with instructions to enjoin the California 

action and lift the stay of the Minnesota action. 

                                                           
3  Respondents also claim that Appellants are attempting to appeal and argue 

substantive coverage issues. (See App. Br.)  Obviously, this is not the case.  Instead, 

these coverage issues are relevant to show why Respondents are taking the tack they 

are; and why judicial comity is inapplicable, and equities favor Minnesota courts to 

resolve this dispute. (Id. at 26-30); Maslowski, 890 N.W.2d at 767-69. 

4  This Court can also reverse the district court’s denial of the anti-suit injunction 

with instructions to revisit the entry of the stay consistent with its opinion. 
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